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T H E 
INTRODUCTION 


E E Conf deration of the 22 A.- 
tempts that have been made to ex- 
tend Eccle ſiaſtical 1 Furiſdition, and 
the many dangerons Evils that 
would neceſſarily attend the Succeſs of ſach En- 
deavuirs, induced me to bring together and 
diſpoſe, as in the following Sheets, all the 
Learning I could collect, and. which lay diſ- 
perſed in the Books and Records, to ſhew the 
true Riſe and Foundation of that Furifdidion, 
and how it is bounded by ing Municipal Laws 
of the Realm; in order to deteſt the Falſhood 
of the Claims made by ſome ambitions and en- 
 croaching Eccleſiaſticks, to the Diſhonour of the 
Crown, in Wrong of the Prerogative Royal, 
Degradation of the Common Law, to the en 
dangering the Liberty of the Saubjed, aud in 
direct Oppoſition to the true Spirit, even of the 
Coſpel it ſelf. 

The Authority and Furiſdiftion contended for 
by ſome Churchmen and their Tools is pretended 
to be of Divine Right, but after. the moſt di- 
ligent Search in Scripture, I have not been able 
to find any Foundation for ſuch Pretence. It's 
true the Codex Juris Eccleſiaſtici Anglicani 
in particular, as well as ſome others on the Side 
of Church Authority, Labour hard for this 
Matter, but yet ot ſo much as one ſingle Text 

Vor, I. a | has 


* 


/ * 


The Introduction. 
has been, neither can, as I firmly believe, be 
Produced to ſupport this fond Opinion; the only 
Authorities inſiſted on in Maintenance of this 
Notion by the ſaid Author is barely a Recoyni- 
tion in the Service of the Conſecration or or- 
dering of Biſhops, and by a later Author 

Church Uſage ; both or either of which if not 
deducible from Scripture, can never ſerve the 
Purpoſe ; the Queſtion not being what has been 
the Uſage or Senſe of the Church of Rome, or 
other Church or Churches under Miſtake and 
Error, or what Churchmen would have it, but 

_ whether this Claim be of divine Right or not; 
and therefore it is meer Evaſion and Teſuitiſm 
to pretend to impoſe theſe Matters in the Place 
and Stead of Holy Writ ; either you have a 
divine Right or not, if you have it, prove it 
from God's Word, from whence you pretend and 
can only claim it; if not diſclaim it, or be cou - 
tent to be eſteemed Ingrates to that Authority 
from whence you really have it, namely the 
Royal Favour and Acceptance of the Realm. 
If you have the Ingenuity and Gratitude to own' 
that all your Furiſdiction is from hence, the 
Diſpute muſt neceſſarily fall, and all Conteſt 
about it ceaſe : But to claim a Power to bind 
the Laity, or even to oblige the Clergy, by Fe- 
cleſiaſtical Acts, other than in Matters ftriftly' 
and meerly Spiritual, is ſettiug up a Claim con- 
trary to Law, and almoſt infinite adjudged 
Caſes conſonant thereto, to the Diſhonour of the 
Prerogative and eminent Hurt of our Conſtitu- 
ion ſelf; as it is to ſet up a Spiritual Legis- 

lature in Derogation and Diminution of the 
Prerogative Royal, and Right of Parliament, 
which only can give even the Acts of Convo- 
cation itſelf. a general binding Quality. It is: 
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little leſs ; if any thing, than to remove al 
Superintendency and Authority of King, Lords 
aud Commons, over theſe Perſons and Matters, 
and to transfer them to, and place them in an 
inferior limited Juriſdiction, namely Con voca- 
tion, who as they cannot aſſemble, ſo neither 
can they do any thing when aſſembled, without 
the Royal Aſſent and Confirmation, as both 
Law and Experience ſbew. Nay ſo Apprehen- 
five bath the Crown heretofore been of even 
the Convocation itſelf abuſing their delegated 
Power; (and I wiſh there were leſs Reaſon 
now) as to appoint Temporal Perſons to ſit 
with them, to prevent their meddling with 
Matters extra their Delegation, or againſt the 
Royal Will; and ſometimes their Attendance 
has been ſuſpended or diſpenſed with, for great, 
wiſe, and good Ends, which. I hope our Adver- 
ſaries will not have the Hardineſs to deny, nei- 
tber to claim a Divine Right contrary to ſuch 
Royal Praftice and by Conſequence to impeach 


* 

he Goſpel of Chriſt Authorizes 10 other 
Method, as I conceive, to be uſed, pro ſalute 
Anima vel Reformatione Morum, than Per- 
ſuafion and good Example; and this, as I take 
| it, is all the Furiſdiction the Church can claim 
in this Matter from Scripture. 

The Command of our Bleſſed Saviour to bis 
Diſciples, feed my Sheep, I can make no more 
of, than that he thereby, requires them to d:ſ- 
penſe bis Mord, and Sacraments faithfully 10 
the People. 

And it's obſervable that when the Mother of 
Zebedee's Children, with her Sons came to our 
Bleſſed Lord, and deſired that her two Sons 
might fit the one on his right Hand and the 
a 2 other 
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ot her on his leſt, in his Kingdom, our Saviour 
checked the ſond Deſire, and gave them to un- 
derſtand that they knew not what they asked : 
He ſaid they ſhould indeed drink of the Cup 
that be drank of, and be baptized with Baptiſm 
that he was baptized with; but as to the Mat- 
ter of their Petition he told them, That it 
foould be given to thoſe for whom it was pre- 
. pared of bis Father: And when the other Diſ- 
ciples expreſſed their Diſpleaſure at this for- 
ward Requeſt of their Brethren, after having 
beten the Nature of Temporal Government, he 
deſcribed to them that of his own Kingdom, 
which was of a very different Sort from all 
_ Earthly Sovereiguty, That the Rulers and Go- 
vernors in his Kingdom, ſhould not be like the 
Princes of the Gentiles, to exerciſe Dominion 
or Authority over their Fellows ; but whoſoever 
would be greateſt among ft them, ſhould be their 
Minifter, and whoſoever would te Chief ſhould 
be their Servant, even as the Son of Man came 
nt to be Miniſtered unto, but to Miniſter, and 
to give his Life a Ranſom for many: He in- 
Fanced to them in his own Example, That he 
was as one that ſerved ;- and therefore if they 
world be great in bis Kingdom, they were to 
be eminent Patterns of Humility, Meekneſs, 
and Refignaticn, and to go about through the 
_ World publiſhing his Goſpel,” and to confirm the 
Truth thereof by thoſe Miracles he had done, and 
would enable them to do, and to ſeal the ſame 
with their Blood, when the Wiſdom of Provi- 
aence ſhould require it: Theſe were the Means, 
the Meek and Humble Feſus taught, for at- 
taining Seats of Fudicature ;  Scepters, and 
Crcuns of Glory in his Kingdom. | 


So 
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So when be was queſtioned hy Pilate, the 
Roman Governor, about the Kingdom, the Go- 
vernour had received Information, he was ſet- 
ting up, in Oppoſitien, as was ſuppoſed, to 

æſar's Sovereignty, be freely owned: it true, 
That he came into the World to eſtabliſh a 
Kingdom, but at the ſame Time be aſſured the 

Governor, that neither Cæſar, nor his Govern- 
ment, need be Fealous of the Kingdom he came 
to efeabliſh ; for that it would no Ways inten- 
fere with, Caeſar s Temporal Sovereignty. T. hat 
his Kingdom was not of this World; it was 4 
moe Kingdom, a Kingdom to be eftabliſhed 
in the Hearts of bis faithful Subje&s, govern- 
ing the inner Man, according to that Truth and 
Righteouſneſs be came to teach and eftabliſh 
amongſt Men, whoſe Faithfulne(s was to be Le- 
 warded in the Manſions of Eternal Bliſs i8 the in the 74 
Heavens, when this World ſhould be paſſed 
away ſo that our Lord and Saviour diſclaimed 
all earthly Sovereignty ; and even Juriſdiction 
too, as appears ſtill further from the Caſe of 
the young Man's applying to bim to ſpeak to bis 
Brother to divide the Inheritance with him; 
whereto our Lord anſwered with this remark- 
able Queſtion, who made me a Fudge or Di- 
vider among you £ 

I bave no where been able to find that our 
Saviour took upon him the Correction and Pu- 

 niſhment of Vice, tho he reproved it; all his 
Lectures were to the Reaſon and Underſtand- 
ing; but on the contrary, when the Adultreſs 
was brought to him with an Intent ſhe ſhould 
receive bis Sentence, all the Correction he di- 
rected was ſummed up in this merciful Admo- 
nition, Go thy Way, and Sin no more, leaſt a 
worſe Evil come unto thee, here was uo Excome 
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munication, or Penance, no Commutation, or pe- 
cuniary Satisfaction making ; on the contrary, 
I think it clear and plain, that the ſame Sin- 
ner carried away a Pardon of her paſt T1 ranſ- 
greſſion, on Terms of Sinning no more. 

If our Merciful Redeemer any where exer- 
ciſed an Authority or Furiſdiftion, any thing 
hike that which hath been claimed and exerciſed 
by thoſe who have vainly called themſelves his 
ind his Apoſtles Succeſſors iu a right Line, 
0 though they think of nothing leſs perhaps than 
imitatiug his Meekneſs, Humility, Patience 

and Reſignation) I ſay if our Bleſſed Lord 
and Saviour may be any where faid to have 
exercifed ſuch Authority, I conceive it muſs be 
in overturning the Tables of the Muney-Changers 
and thoſe that ſold Doves, Oc. and turning 
them out of the Temple; but I no where find 
any formal Eccleſiaſtical Sentence againſt thoſe 
Money-changers, &c. neither can I diſcover 
what was the Penance inflicted; wnleſs the. 
turning them out of the Church amounts to an 
Eccleſtaſtical Excommunication, which, if ad- 
mitted, would yet appear to be of a very diffe- 
rent Sort from that of later Ages, claimed and 
exerciſed by ſome who have called themſelves 
the Church of Chriſt: Here were no Cenſures 
depriving the Offenders from the Common Offi- 
ces of Sacrifices and Prayers in the Temple. I 
cannot find that our Saviour forbad his Excom- 
municates, if I mnſt call them ſuch, coming, as 
Members of the Jewiſh Church, into the Tem- 
ple to diſcharge their Religious Duties; and 
though this Aci might amoint to a Prohibition 
not to come there again for the Exerciſe of their 
Profane Occupation ; yet here was no Excluſion 
from Church Communion, no delivering over t6 
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the Devil; and as our Bleſſed Lord exerciſed 
uo ſuch Power himſelf, I can no where find he 
gave bis Apoſtles any ſuch Authority : Their 


ſole Commiſſion being, to the beſt of my Appre- 


henfion, to go and Preach to all Nations bap- 


l sxing them in the Name of the Father, Son 


and Holy Ghoſt, and even thoſe who received 


WAS 


them not, were not, by any Rule of his, as I 


can collect, to be anathematized, or otherwiſe 
dealt with according to a later Church Diſcip- 
line ; but on the Contrary, in ſuch Caſe, the 
Diſciples were only to ſhake "the Duft from 
their Feet, and turn ſrom them, which in my 
beſt Senſe of this Scripture was to leave them 
as they found them. 

In the Time of the Apoſtles and Primitive 


Chriſtians the Church had no Power whatſoever 


even of Divorce, Separation, and Baſftardizing 
the Iſſue, though the Marriage was never ſo 
inceſttous, ( and theſe more properly than any 
other Matters are ſaid to belong to Church Cog- 
nizance ) for thoſe, as ſays a Learned Chief 
Fuſtice, were Acts of Furiſdiftion and Coercion, 


,and could not be done but by the Power of the 


Laws, to which the Parties were Locally ſub- 
ject; the only Power the Apoſtles and Church 


had, was what St. Paul exerciſed, and what 


that was, appears from 1 Cor. 5. It is re- 
ported there is Fornication among you, and ſuch 
Fornication as is not ſo much as named among 
the Gentiles, That one ſhould have his Father's 
Wife ; yet all K. Paul did was to warn the 
Corinthians from Communication with ſuch an 
one, or in other Words, to warn them againſt 
keeping ſuch wicked Company, which was no 
more, I dare believe, than every ſober Chriſtian 
cv do, even in this degenerate Age, to re- 
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frain and warn their Families and Friends from 
bolding Correſpondence with notoriouſly aban- 
doned Sinners. St. Paul neither annulled the 
Marriage, nor illegitimated the Iſſuc, be neither 
adjudged the Offender worthy of Death, or other- 
wiſe puniſhed him, but left the ſame to the Ci- 
vil Power; and indeed among the Hebrews 
there was no Divorce for Inceſt, but the Mar- 
riage was abſolutely void, and the Inceſt was 
puniſhed as though the Perſons had not been 
married, from this Caſe it's plain no Sentence 
could alter the Matter, the Marriage was void, 
and ſo muſt remain notwithſtanding the Prieſt” s 
Opinion to the Contrary, and the Marriage was 
ſo far from Excuſing or Mitigating the Offence 
that it greatly ag gravated it; by making Reli- 
gion a ſtalking Horſe to countenance Inceſt. 
Having thus cleared the Point, That the 
Church neither from Chriſt, nor his Apoſtles, 
either by Expreſs Commiſſion or by Example, 
derived any divine Authority to the Exertiſe of 
Spiritual Di ſcipline, it muſt neceſſarily follow 
that the ſame is of Human Inſtitution ; and that 
either as founded in Right, of the Indulgence 
of Princes and Conſent of the People, or as 
founded iu Uſurpation, Tort and Oppreſſion, by 
the Incroachment of artful and deſigning Church- 
men. As to theſe, as the Favour and Conſent 
of Temporal Princes and their People have al- 
lowed to Church-men ſuch Authority, they bave, 
therefrom, a Right to exerciſe the ſame, ſo far 
as the ſame has been ſo indulged to them, and 
720 further; but when they exceed theſe Bounds 
their Foundation muſt needs be in Uſurpation 
aud Wrong. 
But to come home to our own Caſe, it is over 
aud over ſettled by the beſt Authorities in the 
Books, 
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Books, That the Laws of Holy Church are not 


of Divine Right, but only have their Founda- 


tion in the Allowance of Princes and the Accep- 


tance and Uſe of the People, and not from any 


Authoritative Force in themſelves. 
The Laws of Popes, Councils, or Snods, 


are of no Effett here, further than they have 


been received, and thoſe which have not been 
received are of no more Force or Avail here in 
theſe Realms, than the Laws of Greece or 
Utopia ; they are meer Nullities, and if any 


of them ade been uſed and exerciſed among ts, 


the ſame bas been by Church Uſurpation, and 


are ſo many Inſtances of Church Tyranny, but 


no Argument of their Legal Force; as they were 
never received as Laws of the Realm This 


as hath been obſerved by the Learned Aut bor 


of the Examination of the Scheme of Church 
Power laid down in the Codex, is evident from 
many Canons of the Church, which never were 


received here at all, as well as from others 


which have only beer partially or in Part re- 
cerved, and that under ſuch Conſtructions and 
in ſuch reſtrained Senſe as the Wiſdom of the 
Nation bas thought fit to receive them in, and 


which was ſome times in Senſes very different - 


from the Intention of the Makers of ſuch Ca- 
nons and Conſtitutions, which could not have 


been, had ſuch Canons and Conſtitutions had a 
binding Quality in themſelves on all Nations: 


Nay it zs obſervable that the Canons of our 
own Church, at this Day, only bind thoſe who 
are Parties and conſenting to them. And that 


the Sentiments of our Auceſtors were of a 


Piece with thoſe we now maintain in this par- 
ticular. - It is to be obſerved that both the King 


and — of theſe Realms even in al the 
Davs | 
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Days of Popery bere, though they were Papiſts 
and as ſuch embraced the Vulgar Errors and 
Superſtitions of the Church of Rome; yet as 
appears from the Statutes of Premunire, and 
many other undeniable Authorities, they could 
by no Means digeſt the Novel Doctrine of the 
Pope's Supremacy, and tranſcendent Autbority 
over Kings and their People; they abhorred bis 
Scandalous Pretence to a Power to depoſe Kings, 
aud to difpoſe of their Crowns, to diſcharge 
Subjefts from their Allegiance, and to overturn 
the Laws and Rights of the Nation, at the 
Hill of that Impoſzor ; and in Conſequence of 
ſuch Perſuaſion, in all the Ages of Popery, as 
well as ſince, they have oppoſed his Uſurpations, 
though the ſame were too often backed by the 
diſlgyal Clergy, who laboured hard for their own 
Exemption from Temporal Furiſdittion. . 

Nay that Popes themſelves did not always 
and originally pretend to any ſuch Power, over 
| Kings and Nations, it is to be noted, that long 
before the Conqueſt Eluther : The Biſhop of 
Rome «rote to Lucius the Britiſh King, ſtt- 
ling bim God's Vicar within bis own Kingdom, 
which that Pope could not conſiſtently have done 
had he himſelf claimed that Title, as having 
 Furiſdiction. over all Chriſtian Kingdoms and 
Nations. The ſame is further obſervable from 
the Manner in which the Church firft began her 
Encroachments, which was timide & preca- 
rio, 4s will clearly appear bereafter in its pro- 

per Place, De una præſumptione ad aliam 
tranſtvit Romanus Pontifex. _ 

In the Time of H. 3. when it muſt be al- 
lowed the Papal Furiſdiction ran higher, and 
was more elevated than it hath ever been, 
either before or ſince, in theſe Realms, Tops 

ex- 
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Alexander the third, having granted a Com- 


Exon to inquire of the Legitimacy of Agatha 
the Mot ber of Robert de Ardenna, and if ſhe 
ſhould be found Legitimate, to reſtore him to 
the poſſeſſion of the Lands in Queſtion, being in- 
formed that the King was incenſed at this pro- 
cedure, he countermanded and revoked bis Com- 


miſſion, acknowledging the Matter to belong 


purely to the King. and his Courts, and not to 
the Church. | | 

So that there being no divine Right to be 
found in the Church for the Exerciſe of Spiri- 
tual Diſcipline ; but that Authority which the 
Church ever did or at this Day lawfully may 
exerciſe, was and is neceſſarily, and altogether 
of Human Inſtitution, as hath been ſhewn, it 


ts proper to obſerve, That the King is and al- 
ways was] Supreme bead of the Church, and 


that the Popes Claim of Supremacy here was a 


Laws of the Realm. The beſt Autborities in 
the Books inform us that the King always was, 
and that of Right, the Fountain of all Fuftice 
and Juri ſdiction in all Cauſes whatſoever, and 
though be allows bis Prelates to exerciſe their 
ſeveral Furiſdiftions in Matters Matrimonial 


miſſion to the Traitorous Biſhops of Winton and 


mere Uſurpation on the Crown and eſtabliſhed 


and Tt 3 272 which now may be ſaid pro- 
perly to belong to them, though by royal allow- 
ance Only (for it was not always ſo) yet by the 
Rules of the ſuperior Common Law, he ftil 


bath the Superintendency over both them and 
their Proceedings; and of Reſtraint, and Cor- 


quitouſly or unduely. The Statute of Carliſle 
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mory f Eccleſiaſtical Benefices here in this- 
| | Bens.  Aing- 
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rection too, if they preſume to act either ini- 


declares the Biſhop of Rome uſurping the Sig- 
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Kingdom, gave them to Aliens, Ec. in Ann 
lation of the State of the Holy Church of Eng- 
land, in Diſinberiſon of the Crown and all the 
Nobles, &c. of the Realm, &c. and in De- 


ſtruction of the Laws and Rights of the Realm 
and againſt the good Diſpoſition and Mill of the 


Fonnders ; and therefore that Statute enacted 
that the ſame ſhould. not then after be ſuffered ; 
and indeed all the Statutes of Proviſors run in 
the ſame Stile. So the Statute of Faculties is, 
that the Kingdom reco 08/1265 no other Superior, 
under God, than the King, and that he both is, 
and always was, free from all Man's Laws, 
except thoſe made in the Realm, or ſuch. as 
have been taken at his and his People's free | 


Liberty, and hu their own Conſent, to be uſed 


among them, and uit as to the Laws of any 
foreign Prince, Potentate, or Prelate : And by 


the (ame Statute it is declared the Common 


Senſe of the Nation, and that with great Rea | 
ſen and good Equity, That the King-and_bis 


Parliament. may, at Pleaſure, diſpenſe with, 
abrogate, amplify, and Ee 115 Laus: | 
"And the Stat. 1 Eliz. and other Statutes are to 
the ſame Purpoſe, That the Pope was an 
Uſurper, and that the Sovereiguty and Snpre- 
macy was always inherent in the Crown ; and 
ſo it was that the Kings aud Queens of theſe 
Realms ever had Power to viſit, correct, ſuſ- 
pend, and deprive, or otherwiſe deal with Ec- 
cleſiaſticks, as they in their Wiſdom thought fit; 
and that not only in their Royal Perſons” but by 
their Commiſſioners, or Delegates, as well Civil 
(as they have often done) as by Civil and Ec- 
cleſiaſtical mixt, though no where, as I can find, 
bas the Royal Wiſdom thonght fit to do this by 


mb zaſtical Commiſſi oners or Delegates A 
An 


— 


Ihe Introduction. 
And I muſt obſerve that theſe Statutes were not 
introductory of any New Law, but explanatory 
of the ancient Common Law. Rex eſt Perſona 
Mixta & capax Spiritualis Juriſdictionis, 
that is, he is a Spiritual Perſon as well as Civil, 
sand ſo bath both Civil and Eccleſiaſtical Au- 
thority and Furiſdicdtion; and the Proceſs and 
Proceedings being in the Name of the Biſhop 
is no Sort of Argument. againſt the Supremacy 
being in the Crown, thouzh it may have occa- 
ſioned ſome of the weaker Clergy to think bet- 
ter of tbemſelres and their Authority, than - 
they ought. +» 4 
The King in every Age before H. 8. granted 
Diſpenſations, as William the Conqueror in the 
Caſe of the Abbot of Battel, and the Pope's 
Concurrence was beld altogether unneceſſary, 
and as our ancient Kings of England, of their 


is own Authority, did, ſo our Kings at this Time 


57 17 exempt from Epiſcopal Tuaiſdidlion: grant 
Fo zcenſes, to be a Prieſt, in Matters of Facul- 
to ties or Diſpenſations, &c. and before the Sta- 
by tutes of Diſpenſations, the King, and not the 
2 Pope, de Jure, might diſpenſe with the Eccle- 
14 ſiaſtical Laws, and the King's Hand is not 
ſe ſhortened, whatever ſome Ecclefiafticks and 
2 their Engines may inſinuate, by this Statute. 

(= The King, by the ancient Laws of the Realm, 
t; may Viſit, correct, and reform all Abuſes in the 
by Church; and ſo it is that he is capable of, 
i and bath Proxies, Mortuaries, Tit hes, &c. and 
(= Mortuaries on the Death of every Biſhop. 
a, Having thus eſtabliſhed the . Supremacy in 
Ly the Crown, the next Thing ſhall be, over and 
Fo above what bas been hinted at before, to take a 
Nie of ſome of the many Claims of Churchmen, 


aud of the Matters whereof they complain 
| againſt 
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againſt the Common Law, the Temporal Courts, 


The Ihtrodũctioii. 


and our Conſtitution itſelf. ; 

And the firſt is that as Jeſus Chriſt himſelf 
inveſted the Miniſters of his Word with certain 
peculiar Powers for preſerving Decency and 


Order in Worſbip, and for ſuppreſſing all Enor- 


mities in Life and Errors in Faith. Secondly, 
That the Civil Magiſtrate onght not to interfere 
with the Clergy in the Exerciſes of theſe 
Powers, but ought on all Occaſions to be aſſiſi- 
ing to them whenever his Aid is required. 
Thirdly, that the Clergy ought to be permitted 
to make ſuch Conſritutions as ſhall appear to 


them, conducive to the Ends of their Divine 


Commiſion. Fourthly, That the Power of in- 
terpreting theſe Conſtitutions and of carrying 
them into Execution ought to be veſted in the 


_ Clergy alone, or however in thoſe only to whom | 
they ſhould delegate them, PFifthly, another 


beavy Grievance to theſe Gentlemen is, that of 
Exemption from Eccleſiaſtical Furiſdiftion, as 
Appropriations, Impropriations, Donatives, free 
aud other Chapels and Churches, and the Kx- 


empt Furiſdictious of Archdeacons, Deans, 


Prebendaries, and other Ecclefiaſticks them- 


ſelves, in their ſeveral Peculiars, &c, who 


exerciſe Epiſcopal Juriſdiction independent of 
Biſhops to the great Blemiſh, as theſe Men 
ſay, of our reformed Church. Sixthly, another 
heavy Matter of Complaint is Lay Lords, Tempo- 
ral Judges and Civilians fitting with Churchmen 
in the Court of Delegates; and the ſound Reaſon 


given is; for that Matters carried from the Spi- 


ritual Fudges are not only of an Eccleſiaftical Na- 
ture, but are more meerly and undeniably ſo 
than any other; being purged from all Tempo- 
ral Matter before they arrive there. Seventbly, 

1 anot her 


The Introduction. 
another heavy Offence to theſe Gentlemen is, 
That they have not the ſole Correftion of Man- 
ners and Puniſhment of Vice; which they wonld 
have us to know, is properly the Work of the 
Clergy, and that they, and they only, ought to 
have the Detection and Puniſhment thereof; 
3 it is moſt likely to ſucceed in their 
Hands, and to be purſued by them; and this, 
as they ſay, is a Work which the general Frame 
of our Conftitution hath aſſigned to Spiritual 
Hands, and which more eſpecially belongs to 
the Church. And as to Temporal Penalties - 
and other Civil Proviſions, as they alſo tell us, 
they can only be made truly tſeful to Religion, 
by providing them as a further Terror and Pu- 
niſhment, to be talled in as often as the Cen- 
ſures of the Church are diſobeyed ; fo that Tem- 
poral Laws and Fudges not being at the Beck 
of Ecclefiaſticks is the eighth Grievance. And 
the ninth is the Aboliſhing the wholeſome Diſ- 
cipline of Canonical Purgation. The 1oth 
great Matter of Offence to our Church Worthies, 
is the King's exertifing his Supreme and Pre- 
rogative Right of pardoning in Suits pro ſalute 
Anime. The 11th Matter of Coinplaint is 
that the Temporal Courts ſend their Probibi- 
tions, and Mandamus's ts theſe Courts and 
Hachen and alſo the ſtill more di ſagreeable 
octrine of Præmunires. 12. Theſe Gentle- 

men are not a little angry that the Laity want 

the Manners to allow the Preſumption, That 

the Clergy are the beſt Fudges, what are the 
proper Methods for promoting Religion and the 
Intereſt of the Church in all Kinds; how far 
their own Strength will carry them in that Way, 
and that they are the moſt, or in other Words, 
tbe only, proper Judges of the — 45 
Cbure 
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"plied; for if the Helps, ſay they, which the 


to purſue it, and putting it into the Hands of 
aud Puniſhment to be called in at their Beck, 


She 13. heavy Grievance is, That the Clergy 


rages by the fingle Authority of the Ordinary. 


moſt Arrogant, weak and unjuſt, as well as moſt 


The Introduction. 
Church really needs, and the ſeveral Degrees of 
it, and of the Methods alſo by which ſuch A- 
ſtance may be moſt effectually conveyed and ap- 


Temporal Legi/lature affords the Church happen 
to be unneceſſary, or to be applied in an undue 
Manner, they do not only do no Service; but a 
manifeſt Diſſervice to the Church; and if any 
are ſo ignorant of the Matter as to as how ? 
He clear Anſwer is by taking the Suppreſſion of 
Vice out of the Hands of the Spiritualty, whoſe 
proper Province it is, and who are moſt likely 


the Laity ; whereas we are taught by theſe 
Doors that the ouly Way to make Temporal 
Penalties really beweficial to Religion is to pro- 
vide them as Auxiliaries, as a further Terror 


or Nod when Church Sentences are diſobeyed. 


have not Perſonal Tithes in other Towns and 
Places Juxta Conſuetudinem Urbis London. 
And the fourteenth and laſt Matter of the Cler- 
gy's Complaint or Grievance, which I ſhall at 
this Time and in this Place trouble the Reader 
with is, That Biſhops may not Augment Vica- 


The firſt of theſe Grievances I conceive hath 
been ſo fully detected, as to need no further Ani- 
mnadverſion. Then as to the Second, that the 
Civil Magiſtrate ought not to interfere with the 
Clergy in the Exerciſe of the Powers they claim, 
but ought on all Occaſions to be aſſiſting to them, 
when ever his Aid is required, this too hath 
been very ſufficiently anſwered by the excellent 
Treatiſe above, and made out to be one of the 


ground: 
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_ #dly think his Authority contemned. . + 


and Party, liable to the Forfeiture of all that's 


valuable in this Life, (to wit) Good Name, 


Liberty, and Fortune, real and-Perſonal,' I can- 


uot doubt, but they muſt needs hazard theſe 


dangerous Conſequences, who either Scheme-the 


Demolition and Deſtruction of all Temporal Ju- 
riſdiction, or at leaſt make that Superior Au- 
thority aui the Fudges inveſted therewith at 
tbe. Beck, and Subſervient to the Command and 
Direction, and meer Miniſters to every petit in- 
ferior Fudge of every little Eccleſiaſtical Court, 
to be called in ſo often as ſuch leſſer Fudge may 


- 


. (Then to. conſider the third. Claim, that the 


Clergy ought to be permitted to make ſuch Con- 


ſtitutions as ſhall appear to them conducive to 
the Ends of their divine Commiſſion, I conceive. 
the firſt thing neceſſary for theſe. Gentlemen for 
the ſettling this ſo eſſential Point, ſhould be to 
bew what this. Commiſſion is, the Scripture 
eſtabliſhing it, and that they have a ſettled, 
certain, uniform, and unerring Appearance, of 
what is conducible to ſuch End, till which done, 
ſince Infallibility. is out of Faſhion, its not poſſi- 
ble to know whether ubat appears to them 
conducive to ſuch End, be really ſo or not, &c. 
and it's by no. Means adviſeable to yield our- 
ſelves up to the Governance of Sounds we can- 
nut underſtand; but whatever may be the 
Meaning of this: Commiſſion, in my Appreben-. 
fron it cannot be, by any means, to tyranize 
VOL, I. 5 Fe” over 


The Introduction. ; 
over. the Cunſciences of Men, and to punifh 
them for not making Compliances their Con- 
ſciences will not allow them to mate; but by 
good Bnample and Preaching (unleſs they can 
work Miracles) to enforce the Doctrius of 
_ Chriſt; if wore than this is contended for, it 
exceeds, as I conceive, their Divine Commiſ« 
for; and therefore they ought not do have Power | 
to make Conſtitutions conducive to ſuob Bud 

undor any Pretence; and the Pretence of Di- 
vine can only ſerve to aggravate the Iniquity of 
the Claim. If the Pretence be that they ought 
to have the ſole Power of making Conſtitutions 
as of Human Inſtitution, they the Claim is un- 
reaſonable ; becanſe the Fountain from whence 
that Human Commiſſion flowed, is the propos 
and only Judge of the M. of the abo- 
nity it intended to delegate to the Inferior Ju- 
riſdictions; to comtradi which, or make am 
claim counter thereto, would be an Attempt to 
doſtroy that Superintendancy the King, and bis 
fuperior Courts have, and of Right ought #0 
bave, over theſe Inferior, Subordinate and pe- 
git Furiſdictions; and is to the Diſbonour of the 
Crown, to the Diminution of the Prerogative 
Royal, and Derogation of the Superior Tempo- 
ral Laws, and to reſolve all Eccleſiaſtical Ju- 
riſdidlion into Biſhops or Convocation, and 
make them the final and dernier Reſort, whicd- 
is cout rary to known Law and our 98 
and therefore, in my bumble Opinion, the 
Broachers and Advancers of ſuch Doctrines, 
are not far, if any thing, out of the Statutes 
provided againſt Eccleſiaſtical Encroachments : 
And ſucb Claims, as I think at leaſt, can have 
70 Foundation but in the Principles and Maxims 
of the Church of Rome, whoſe Fetters, Pace 


The Introduction. 
be God, we bave totally ſhaken off, and to 
' which I bope, we ſhall never come in Bondage 

again, in any Kind or Degree whatſoever. 
Their fourth Claim is, That the Power of In. 
terpreting theſe Conſtitutions, and carrying then 


into Execution, ought to by veſted in the Clergy 


alone, or however in theſe only to whom they 
ſbouid pleaſe to delegate them: This, I hold, is 
confequentially to null and make void the Right 
of Interpreting the Eccleſiaftial Law, which is, 


King and his Parliament and Magiſtrates : 
This with the next preceding Claim is clearly 


ſetting np, and erbcting a Spiritual Legiſla- 


abſolute and poſitive Denial of the Prerogative 
Juri ſdictiou, and Superintendancy, a trampling 
upon the fundamental Temporal Laws, a ſetting 
be Church above its head and creating a Monſter. 
_ The fifth Matter of Complaint is Exemptions 
from Bcelefiaftical Furiſdiction, and to this, as 
to ſome other of theſe Matters, I need ſay leſs 


Anſwer is given elſewhere in the following 


Sheets ; and therefore I ſhall ſatisfy myſelf with 
informing the Gontlemen concerned, That 92 
Tele iſdiction, was always conſi- 


„ 9 * 
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liar Furtſdiftjons, and exempt Churches, Chapels, 
Colleges, Hoſpitals, Schools, &c. from Epiſcopal 
Juriſdiction: Nay what's ſtill more, if tbe Crown 
Cor even any private Founder ) raiſe and endow 
theſe, they are neceſſarily exempt; and therefore 
to ſet tp a Claim contrary to this inherent Pre- 

N e rogative 


by the Laws of the Realm, inherent in the 


ture, upon the Ritins, as to this Matter, of 
Temporal Government + It is no leſs than an 


in this Place, as I couceive a full and ſufficient. 


red, by the Tompora Law, as meerly of Hu-. 
man Iuſtit 77775 and that the Crown in all Age: 
have and ftill may at Pleaſure ere# theſe pecu- 
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The Introduction. 
rogative ' Right in the Crown, can be no leſs 
than to deny the Prerogative, and, as I clearly 


take it, within the Danger of a Premunire. . 
To me it ſeems clear theſe Livings, I mean 


AA. here to ſpeak of Impropriations, 


were put, thus exempt, into the Hands of the 


ſeveral Nobility and Prime Gentry in the ſe- 


veral Countries where theſe Livings lay, for 
the better Support and Defence. of the Reforma- 
tion; as the Power, Riches, and Learning of 
theſe Noble and Eminent  Perſonages, were 


| thereby engaged therein, as well as a Counter- 


ballance and Check to Ecclefiaſticks : As I con- 
ceive, the Statute of Faculties was induced in 


great Meaſure, if. not altogether, as I, rather 


iucline to think,. by the ſame Conſideration, 
That if the Univerf ties ſhould at any Time 
prove refractory, and refuſe the proper Degrees 


10 the King's faithful Servants, as was, if my 


Memory fail me not, his Lordſhip the Preſent 
Biſhop of Cheſter's Caſe, there might be other 
Ordinary Means of obtaining them, without 
having Reſort zo the rtr. Royal on every 
ſuch Occaſion. 

I cannot paſs this Matter, without taking 
Notice, that though Queen Mary was, perbaps 
to a fatal Degree, fond of the Romiſh Hierar- 


chy, and proceeded as far as ſhe thought ſafe in 


reſtoring the uſurped Power of the Church of 
Rome, that though the "Biſhops and Clergy | 
preſſed hard themſelves for Reſtitution of their 
falſely termed, Eccleſiaſtical Furiſdiction, yet 
they durſt not, or at leaſt did not, meddle with 
rheſe Matters, though little Queſtion can be made 
but the Clergy would have been glad of ſuch 
Reſtitution, and the Queen as much rejoiced 
% bave made it; but however My 
tic 
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ſuch Diſpoſition, both in Queen and Clergy, yet 
it was thought convenient to let them reſt in the 
Hands they were, and to make an Appearance 
however, it was at the Requeſtof the Clergy theſe. 
Matters might ſo remain in Manner as the then 
Grantees of the Crown and every of them 
then had the ſame by due Order and Courſe 
of the Laws and Statutes of the Realm, and 
that all who moleſted them therein ſhould in- 
cur the Danger of the Statute of Præmunire 


xi 


＋ 


16 R. 2. and ſuffer and incur the Forfei- . 395 


tures and Pains contained in the ſame. Nor- 
withſtanding which, and the many other Sta- 
tutes, and Common Law, to bound the Furiſ- 


diction of the Ecelefiaftical Courts, and notwith- 


feanding . this Acquieſence of a Popiſh King, 
Queen, and Clergy, we have had ſome, who 


have called themſeves Proteſtant Clergy, who 


have fo far outgone the very Papiſts themſelves, 
as to arraigu aud make very unjuſt Cavils at 
the Crown's Exerciſe of its juſt and rightfuk 


Authority of erecting theſe Exempt Furiſdice. 


tions, and of making Churches and Chapels Ex- 
empt, and authorizing others ſo to dv; and. 
think themſelves moſs hardly dealt with, that 
the Crown will not quit Claim to this. Power, 
and the Crown and Laity give up, or. rather. 
reſtore (as they arrogantly and falſely affe® to 
call it, ) theſe Livings to the Clergy, or at leaſt 
put them under Epiſcopal Furiſdiction, that 
the Clerks thereof, as I ſuppoſe, and I appre- 
bend not without good Reaſon, might be Tools. 
of Church Power, rather than diſcharge their 
faithful Services, ty their ſeveral: Lords and 
Maſters, of Right due and owing. "> \ 
But however they ſeck groundleſs S1arrels 
with the Crown, Prerogative, and Laws, and 

| b 3 with 
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with the whole Body of tbe Laity, it's uot à 
little unlucky, nor a little weak, metbints, 
they cannot agree among themſelves, but that 
there ſhould be Schiſms and Diviſions in their 
own Body about the Matter of Ectlefiaft ical Fu- 
riſdiction. | 
be Furiſdiftion of the inferior Clergy ex- 
erciſed in their ſeveral inferior Peculiars, as te 
Common Lam, yet independent as to Epi ſcopy, be 


to the great Blemiſh of our reformed Church 


as is inſiſted on the one Hand; then the infe- 
rior Clergy exerciſing ſuch Furiſdiction may 
poſſibly be guilty as is charged againſt them; 
but if they have a good Right to the Reerciſe 


of ſuch Furiſdiction, as they in Fact do daily 


claim, then the Charge is unjuſt, and injurious 
to ſuch lawful Furiſdictiuns; which leads me to 
conſider which of theſe Pretences are right, 
ſince they cannot both ſtand together ; and as 
to the former it bas not, in my Opinion, ſo 
much as the Appearance of any Right on it's 
ſide ; as it's notorion/ly untrue, that theſe pe- 
culiar or exempt Furiſdictions are to the great 
Blemiſh of our reformed Church, for as the 
Crown is the Fountain of all Fariſdiftion what- 
ſoever, the Biſhops nor even the Comvocation 
cannot have, as is clear they bave net, any 
Power, Authority, or Fariſdiftion whatſoever, 
but what flows from thence; and as the Aut bo- 
rity of Biſhops extend not to theſe Peculiars, 
they have no Power in or over them; and if 
that be ſo, then the ſame Head or Fountain bad 
good Authority, and lawfully hath beſtowed theſe 
exempt Furiſdictions, and that with great Ni.. 
dom and Prudence, though the Advocates on the 
other Side, have the Conntenance to impeach 
2% Wiſdom of the Crown herein, by charging . 

| with. 
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xxiii 


with the Commiſſion of theſe Ads to the great .) 


Blemiſh of our reformed Church. | 
Me -foxth Matter of Offence to our Church 
Gemtry is Lay Lords, Temporal Fndges, and 


Civiliaus, fitting with Churchmen in Conrts of 


Delegates, and the Reaſon given why this 
ought not to be is; for that Matters varried 
from the Spiritual Fadges are no only of an Ec. 
clefiaftical Nature, but are more meerly. and 
undeniably ſo than any other; being purged 


from all\Temporal Matters before they ar- 


rive there. | $5 
This is fully anſwered by the Learned Anu. 
thor above; and therefore 1 ſhall only make the 
following Remark npon it, That this Pretence. 


ſeems to me, and I dare be confident mnſt do ſo 


to every other Perſon, who gives it its due Con- 
federation, compoſed of divers Errors, of which 
to mention only oue, I conceive, that theſs Mat- 
ters cannot be more meerly and undeniably of 
Bccleſiaſtical Nature than any others, as being 
purged from all Temporal Matters; for that 
each Cauſe remains as it was in its firſt Inſti- 
tution or Commencement as a Suit, aud is not 
in the leaſt Spiritualized or refined by paſſing 
thorough the Furnace of the Biſhop's Court; 
and if this were uot ſo, it could not be, with 
any propriety, ſaid to come before the Delegates 
by Appeal; but muſt needs be an Original Suit, 
as being another than that which was iu the 
inferior Court ; and to be the Original Canſe 
tranſmitted, it muſt be cloathed with all the 
fame Circumſtances to a Tittle, elſe it is not 
the ſame, neither can the Delegates judge 
whether the inferior Court, from whence it 1s 
removed, were regular and right in their Pro- 
ceedings aud Sentence or not ; and therefore, as 
1 So b 4 1 cleariy 
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J clearly take it, it cannot be true to ſay theſe 
Matters are more meerly of Eccleſiaſtical Na- 
ture than any others, or. than they were before, 
and whilſt in the inferior Court, or that they 
are. purged from all Temporal Matters. 
But for God's ſake why muſt the Clergy needs 
bave this Supreme Fudicaturs in Cauſes Eccler 
ſiaſtical, contrary to all Law and Reaſon, iu 
their Hands ſole ® Experience of their wild 
Claims, and Lame Defence of them, as well as 
other Matters, ſufficiently. convince us, that 
they are not more eminently Qualified, however 
they'may dream of their own Abilities, than 


either Lay Lords, Temporal Fudges, or. Civis 


lians ; and indeed I have the Charity to believe, 
that few of them have the. Arrogance. to pre. 
The fitneſs of Temporal Lords .is ſuch that 

it is very well known we have Temporal Peers 
inferior in Skill and Knowledge in our Laus, 
to few profeſſed Temporal Lawyers, and per- 
baps to none of the Profeſſors of the other Laws 
in their own Way ; The fitneſs of their Lordſhips 
the Temporal Fudges is too well known to want 
any Defence, and I am very well convinced 
there are many Gentlemen among the Profeſ- 
ſors of the Canon and Civil Law exceedingly 
well Qualified to afſiſs in Courts of Delegates ; 
and tho I will not preſume, as not being ac- 
quainted with them, to Queſiion the Quali fica- 
trons of the Clergy for Seats in theſe Places; 
yet I crave. Leave to obſerve, That they ordi- 
narily judge iu their own Courts (which are in- 
ferior to the Delegates) by Civilians, aud tho 
I may think it an Happineſs they do ſo, yet I 
will not pretend abſolutcly to aſſign the Reaſon, 
whigh they themſelves cau beſt tell; yet, if I 
e a may 
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may be allowed to throw in my Conjecture, I 
jucline to think it. may be, at leaft ſome Part 
of the Reaſon for this Uſe and Practice, that 
they at leaſt ſome Times, conceive themſelves 
better Judges by theſe Deputies than in proper 
Perſon ; as Civilians have made theſe Matters 
their proper Study, and have been brought up 
in the Knowledge of , them, wbilſt they, the 
Clergy, have been wholly given up to the more 
important Buſineſs 'of * ſaving Souls, and ac- 
quiring proper Knowledge to that great End. 
The th Thing which gives Offence to the 
Men of Holy Church is, That they have not the 
ſole Correction of Manners and Puniſhment of 
Pice, which they Claim as more properly the 
Work of the Clergy; becauſe, as they ſay, they, 
aud they only, ought to have the Detection and 
Puniſhment of all Manner of Vice whatſoever , 
and this is their Infallible Reaſon, becauſe it js 
moſt likely to ſucceed in their Hands, and to be, 
purſued by them; and this as they tell us (which 
is more than we either knew before, or even 
nom can admit] is a Work which the general 
Frame of our Conſtitution hath aſſigned to Spiri-. 
tual Hands, and which more eſpecially belongs 
to the Church ; and that as to Temporal Penal- 
ties, and other Civil Proviſions they can only 
be made truly beneficial to the Church and Res; 
ligion, by providing them as Auxiliaries or as 
a further Terror and Puniſhment to be called in 
as often as the Cenſures of the Church are diſ- 
obeyed. | | PE PR 
I ſhall not here loſe Time to examine the 
fitneſs of any of this Claſs for Iuquiſitors Re- 
clefiaftick, or Maſiers of Houſes of Correction, 
neither whether theſe are only ſo many bare 
Aertious, or ſo many Truths or otherwiſe, but 
„„ EOS, Proceed 


19. 


proved td inform tbe Render that the eighth 
Deavy Complaint of theſe Gentlemen is, that 
the Temporal Laws are not [nbſervient to them, 
and that the Temporal Fuages are not at their 
Bork, and more meerly, to the enforcing Ec- 
thefiaftical Cxnſures, their Miniſters, and the 


91h Matter of Offence to theſe Gentlemen is the 
aboliſhing the wholefome Diſcipline of Cano- 
eu Purgation. _ TE OO WT bn 


Theſe laſt Grievances being fully anſwered 


and ſufficiently detected by the Learned Aut bor 


of the Examination, I ſhall ſatisfy myſelf with 
informing our Clergy, That Popham and Coke 
Lords Ch. Juſt. on Demand by the Lords of the 


 Connſel, upon a Motion of the Commons in Par · 


kament, in what Caſes the Ordinary may ex- 


amine any Perſon ex Officio upou Oath, an- 


fwered, having conſulted the Books, &c. 
t. That the Ordinary cannot conftrain, even 
any Ectleſiaftick, much leſs Temporal Perſon, 
fo ſwear generally to Anſwer Interrogatories to 


de adminiſtred to bim; but that be moſt have 


them delivered to him, that he may conſider 


whether be onght by Law to Anſwer them or 


Not. 2. That wo Man whatſoever ſhould be 
examined to his ſetret Opinion. 3. And no 
Layman but in Caſes Matrimonial or Tefltamen- 
tury; for as bis Lordſhip Lord Coke, obſerved 
4 Civilian had ſaid, This was Inventio Dia- 
boli ad deſtruendas Miſerorum Animas ad in- 
fernum : In a Word bis Lerifhip ſays this was 


mot only againſt the Ordinance mentioned by his 


Lordſhip and in Raſtal, but alſo againſt the 
Cuſt om of the Realm, and not only ſo but in 
Prejudice of the Crown and Dignity of the 
King, wherewith, as his Lordſhip juſtly ob- 
ſerves, agrees Fitzh. The Biſhop may not 

wha, examine 
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examine the Parties on their vum Oaths again 9 
their Wilts, 80 endanger their Lives, or bart | 
their good Names; for the intolꝛrabis Inconoe+ 
aiences of which the poor Martyrs in the cruel 
| Reigu of Queen Mary, ſpirited up by a rrneller 
Clergy, were miſerable Inſtantes. | 

The 10th Thing which highly diſpleaſes and 
gives Offence to theſs Gentlemen, is the King's 
Uſe of his Supreme and Prerogative Power in 
pardoniug Snits pro ſalute Anime, which 
they aſſert he ought not to do; for that ſuch 
Offences ought not to be pardoned. Whether 
this is not to make themſelves Wiſer than either 
the Crown or the Law, I ſhall not determine, 
but leave to the Conſideration of thoſe affected 
by it: But J will take the Liberty to inform 
= them, that theſe Suits are for the King, tho 
S they may be proſecuted by others; and even in 

Matters Matrimonial, which are more emi- 
nentiy of Ectlefiaſtical Cognizance than any 
8 others, as Loyalty of Marriage, General Ba- + 
ftardv, and the like; yet they may not deat in 
theſe till they are commanded by the King and 
* his Temporal Courts, neitber may they ſurceaſe 
e or neglett when ſo rommanded ; which I hope 
0 the Gentlemen of Holy Church will admit # full 
* Proof, That theſe Courts are under the King 
a and his Superior Temporal Courts: Aud not hing 
4 is more clear from the Books, than that the 
1 King may well diſpenſe with the Eccleſiaſtical 
s Laws, and as be may diſpenſe with them, ſo be 


's ' may pardon all Offences againſt ſuch Laws, 
0 where a private Intereſt is not concerned, and 
1 though a private Intereſt be in the Matter, yet 
© BY though the King cannot diſcharge that, be may 
- Pardon the Puniſhment, and bis Pardon is a 
t full Bar to all Snits pro ſalute Anime or Re- 


7; formation 
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formation of Manneri, notwithſtanding the 
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—_ of miſtaken. Church- Men that theſe 
ings ought not thus to be. 

Sure it would be very extraordinary to ſay 
the King may Pardon Felony or Treaſon, the. 
Higbeſt Offences the Law knows, and yet may 
not remit a Puniſhment for a brawling Word, 
Solicitation of Chaſtity, Fornication, or even 
Adultery : The firſt the Common Lawyers never 
had the Hardineſs to Queſtion though the Men 
of Holy Church have queſtioned, if not denied, 
the latter: But this Matter having been ex- 
ceedingly well handled by the Learned Tra# 
above, I muſt intreat the Reader, for his fur- 
ther Satisfattion to reſort thither. 5 

The. 11th Matter at which Ecclefiaſticks are 
grievouſly. diſobliged is the Doctrine of Probi- 


bitions, Mandamus's and the more diſagreeable. 


Bufineſs of Præmunires, which though here I 
bave made but one Article, I find myſelf under 
the Neceſſity of conſidering ſeverally. : © 
And firſt as to the Prohibition, it is enacted 
by Magna Charta, which Lord Coke informs 


us had, in bis Time, been confirmed no leſs 


than thirty Times, by ſubſequent Acts, That 
if the Eccleſi 2 Tudges incroached upon the. 
2 ion of the Common Pleas (and the 
Law is the ſame, as I conceive, in Caſe of 
their Incroachment on any other Temporal Court, 
down to a Court Baron or other moſt inferior) 


zo bold Plea of a Matter againſt the Law of 
the Land, or any thing triable at Law, or 


_ which hath been there tried, the principal 


Qurts of the Common Law_ſhall_graut a Pro- 
bibition, and if the Probibition ſhall be con- 


temned, the Lord Chancellor may award an At- 
tachment to puniſh ſuch Contempt, 


The 


5 
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tempt 3 nay ſo jealous is the Common Law of 
theſe Abuſes, that if a Plea be held in Court 
Chriſtian for a Matter belonging to the King's 
Court, without any Prohibition in Fad, the 
Party injured by ſuch Procedure may well have 


an Attachment upon a Prohibition; becauſe the 


Law is a Prohibition in itſelf ; for by Law 


they ought to bold ng Plea, but of that which 


belongs to their Furiſdictiam: And an Injunc- 


tion, in the Senſe and fudgment of the Law 


is a Prohibition, and ſo is a Superſedeas ; and 
every Prohibition is as well at the Suit of the 
King, as of the Party; it is bis Writ, and 


that for bis Furiſdiction, and the Party may 
chuſe his Court, and the King may ſue for the 
Contempt where he pleaſeth : And the Common 


"6m 

| XX1X 
The Common. Law is a. Prohibition in itſelf, 
and he who incroaches upon it incurs a Con- 


7 


Law may inquire of Things done againſt its 


Juriſdiction; and though the Laws of England 
have in ſome Meaſure, allowed the Canon and 
Civil Law as the Rule and Direction of their 
Proceedings and Deciſions in the Spiritual 
Courts; yet even here the Common Law bas 
retained thoſe Signa Superioritatis and Su- 
perintendancy of theſe Courts, and of judging 
and determining whether they bave exceeded 
their Bounds or not, and of keeping them with- 
in their due Limits, and in ſuch Caſes of iſſu. 
ing their Prohibitions, &c. to reſtrain them: 
And theſe at any time ; and therefore it is, as 
is obſerved by Lord Coke, folly in thoſe who 


proceed there, for things whereof they bave not 


Cognizance or Furiſdiction, or where the Tem- 
poral Courts have; and ſo it is, faith his Lord- 
ſhip, that the Eccleſiaſtical Courts, by their c- 
traordinary dealing, are the Cauſe of ſuch ex- 

1 „ traordinary 
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dunary Charges, and not the Law, as their Pro. 
ceodings ave corum non judice: Ard bis Lora. 
ſhip further obſerves that the Ring s Conrts boing 
g , either by the Party, or any Stranger, 
that theſs Courts exeood. their Furiſdi®ion may 
probibit them, and that as woll after as before 
Judgment and Execution : though. the 
Comporal Count bas not Frtaiftion of the Mat. 
ter in Nnoſt ian, yet it hath Power to limit the 
Bockeſiaftical FA all other inferior Furiſdic- 
Tons, and if they abuſe their Power, to Pro- 
dibit them; for the ſeveral Cafes in which Pro- 
bibitions lieth, ſce Probibition, and ſovorai 
ether Parts of the following Sheets. 

As io the Mandamus ## ſeems to ne 4 Piece 
F natural Fuftice, the Temporal Courts having 
a Super intendency over theſe Courts, that where 
theſe Courts either reſuſs or defer Fuſtice to 
their Suitors, or otherwiſe to do ibe neceſſary 
Duties of their Office, as they are conſidered as 


* 2 to the Tempoyal Conrts, they ſhould 
either do the ji of prong for them, (but that not as 


their Minifters, but as having ſuch Power ;) 
or elſe that they ſend their Writs Mandatory to 
them requiring and commanding them to do 


tbeir Office ; and hereto I humbly conceive the 


Temporal Judges are bound by their Oaths. 
As to the third Matter doing that of Pres 
munire, I ſball not here miſpend the Readers 
Trme with ſaying much of my own upon it; as 
t concetve it fully and clearly ſhewn in the fol- 
lowing Sheets: Tet I cannot paſs my Lord Coke's 
Complaint, That in his Time KEcileſiaſticks, 
and particularly Dr. Couſins, and Dr. Rid- 
ley, would have obtruded upon the World, That 
by the Stat. 1. Eliz. all Ecclefiaftick Power be- 
ing annexed to the Crown, and the Eccleſiaſtical 
| 2 Conrts 


Cl 


Er re eee 7. 


changed, the Law is ſo too. 2. Another Ar- 
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Corti and Julges determining Þy thofe Laus, 
and they being the King's Laws z therefore na 
Premunire lies againſt any Spiritual Fudge for 
auy Cauſe whazſoever, and ſome athers of the 
ſame Claſs ſay I, That when the * 
Proviſors were made, the Pope bad uſurped 
Eccleſiaſtical Furiſdiction, though it always be- 
longed to the Crown ; and therefore the King 
having reſuwed bis Supremacy, is as well de 
facto, as de Jure, Supreme Head, as well Ec» 
clefraftical as Temporal ; ſo the Cauſes being 


gument they draw from the Concluſion of the 
Writ of Præmunire, in Domini Regis Con- 
temptum & Præjudicium dictæ Coronæ & 
Dignitatem ſuam, Læſionem & Exheredati- 
onem manifeſtam & contra Formam ſtatuti; 
and that, ſay they, which is now united te 


and derived from the Grown, cannot be ſaid 


contra Coronam & Dignitatem Regis. 3. That 
the King's high Commiſſion Court is the King s 
Court by At? of Parliament, and the King's 
Patent ; and therefore is not ſubject to a Præ- 
munire ; for that the Words Vel Alibi, can- 


ot extend to ſuch Court erected by Parliament: 


Bus it was reſolved that, without Queſtion, the 
Statutes of Premunire are ſtill in Force not- 
withſtanding the Statute of the Queen : And 
that all ſuch Proceedings as by Colour of Eccle= 
fiaſtical Law before the Statute were in Danger 
of a Præmunire are ſo now after it; whether 
the Commiſſioners of High Commiſſion, or ot her 
Eccleſiaſtical Fudges ; for the Statutes of Præ- 
munire are by no means repealed by the 1 Eliz. 
The Crown has indeed always bad de Jure 
Eccleſiaſtical as wel as Temporal Juriſdiction; 
and though the Pope uſurped upon the Zing s 

| | ccle- 


The Idrrodiidtion; 


 Bedlefiaſtical Juri ſliction, yet it was but 4 


meer Uſurpation ; for the Ki . 


- out of Paſſellon 9 any Thing 


own: And it is to be obſerved our Kings — 
People too, were always jealous of any Part of 
the. Temporal Laws being incroached upon; 
and therefore if the Eccleſiaſtical Law uſurped 
upbn the Temporal, always, till "of late (and 
as great Reaſon I conteive now as ever.) it was 
ſeverely puniſhed, and the Offender deemed an 


Enemy to the King, and that in ſo beinous a | 


Manner, that any one might have killed bim, 
till the merciful Statute 5 Eliz. came and took | 
away that Severity; but ftill it remains contra 
Coronam & Dignitatem, Ec. and ſo it i 
when any Eccleſiaſtical Fudge uſurps upon the 


Temporal Law ; for that the Intereft is carried 


ad aliud Examen, and this is truly contra | 


 Coronam, Gc. and as to the High Commiſſion 


Court, though it be a new Court, yet the Sta- 


zutes of Proviſors extend to it, being within the 
Mord Alibi. Though there were ſeveral new 


Biſhopricks erected by H. 8. long after theſe 
ancient Statutes, yet no one ever doubted, but 
the Statutes extend as well to theſe new Biſbop- 
ricks, as to thoſe at the Time of the. Statutes 


made. 


] believe truly no one ever doubted this, or 
varied from his Lordſhip in theſe Sentiments; 
yet however ſome have ſeemed to doubt; but its 
obſervable all thoſe have been ſuch whoſe Inte- 
reſt it was that theſe Statutes, fo ſalutary to 
our Conſtitutios, ſhould be ſet aſide; and ſome 
of them not of the niceſt Integrity: Aud conld 
they ſo far have prevailed, they would have 
boped, it's to be feared, by their further Stra- 
tagems, lo bave raiſed their Authority to the 


on wiſhed 
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eviſhed for height, but praiſed be God, awho 15 
truth itſelf, theſe wicked Attempts have, from 
the Reformation hitherto, aud I hope, always 


2007 U prove abortive, and terminate in the 


Shame and Di(grace of the ſcandalous Schemiſts 
and Projectors, if not prevented by a timely 
Reformation and Recantation of their miſchie= 
vous Purpoſes. | TIER 1 

© The next and twelfth Thing that highly of- 
-fends Churchmen is, T hat the Laity cannot 


allow the Clergy the beſt Fudges what are the 


propereſt Methods of promoting Religion, and 
the Intereſt of the Church in all Kinds. How 
far their own Strength will carry them in that 
Way, and that they are not only the moſt 
meerly, but only, proper Fudges of the Al- 
Nance the Church really needs, and the ſeveral 
= Degrees of it, and of the Methods by which 
s /uch Aſſiſtance may be moſt effectually conveyed 
and applied ; for that, ſay they, if the Helps 
which the Temporal Legiſlature affords the 
Church happen to be unneceſſary, or to be ap- 
phed in an undue Manner, they do not only do 
no Service, but a manifeſt Diſſervice to the 
Church, by taking the Suppreſſion of Vice out 
of the Hands of the Spiritualty, whoſe proper 
Province theſe Men tell us it is, &c. In An- 
ſwer to this Article I muſt inform the Clergy, 
the Laity can, by no Means, allow theſe Mat- 
ters. 1. For that they know the Clergy not ge- 
nerally to be ſo fit Fudges as they endeavont 
to perſuade for the Reaſons amongſt infinite 
more in the Examiner abovementioned. 2. For 
that they know Religion, by our moſt happy 
Conſtitution, in much ſafer Hands where it is; 


amongſt other Reaſons, for that the Clergy from, 


1 bad like to bave {aid fatal Exporicuce, are 
Vol, I. OT c 


found, 
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found, not the beſt or apteſt Reformers in Re- 
ligion. 3. For that the Laity neither dare, nor 
baue Inclination, to make themſelves wi ſer 


than the Laws or Law-makers, but, with all 
Humility, ſubmit themſelves to the Superior 


Wiſdom of Parliament in theſe, as in all other 
Matters, who, they are Apprehenſive, would 


reſent, as they juſtly might, their contrary Be. 


baviour; and for the ſame Reaſon the Laity 
bold it would be dangerous to allow the Clergy 
the only proper Fudges, in Oppoſition to 
King, Lords, and Commons, of the Aſſiſtance 
the Church really needs, or of the Degrees and 
Methods of and by which, ſuch Aſſiſtance may 
be moſt effeflually conveyed and applied; and 
that more eſpecially as the Legiſlature, by the 
many wife Laws they have provided, as well as 
the Common Laws of the Land, have already, 
with the greateſt Prudence fixed theſe Matters; 
and therefore it is, that the Laity conceive, it 
might be dangerous to their good Names, Liber- 


ties, and Properties to admit, and much more 


fo to affirm, as the Gentlemen in the Oppoſi- 
tion would have them, That theſe Temporal Pro- 
vi ſiuns are either unneceſſary, or are by the 


Laws directed to be unduly applied, or that the 


Temporal Fudges, may be preſumed or fo much 
as ſuſpected, of miſapplying or in any wife 
abuſing them; as hath been groundleſsly and 
maliciouſiy inſinuated; and therefore it is alſo 
that the Laity cannot hold theſe. Proviſions of 
Diſſervice to the Church, but on the contrary 


Know, and ſo hold themſelves bound to declare, 
in oppoſition to all Gainſayers, that they are of 


moſt eminent Service to the true Intereſt of the 


Church and Religion, however they may thwart 


the ſeparate Intereſts, and by Purpoſes of De- 
ſigning, 
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Igning, Ambitious, and avaritions Prieſts aud 
their Miniſters. Further the Laity can, by 10 
Means agree the Suppreſſion of ail or any the 
Vices delegated to Church Cognizance are unduly 
taken out of their Hands ; for that they ſee 
theſe Courts exerciſed in theſe very Matters 
againſt the Laity, whilſt it's too manifeſt many 
of the Vicious Clergy Eſcape Church Cenſures; 
and therefore the Laity muſt needs think theſe 
Complaints groundleſs and iuvidious; and for 
that the Right of the Clergy to detect and pu- 
niſh Vice, being only a delegated Power, the 
Legiſlature may at Diſcretion, Abrogate the 


ſame, and transfer or put it into ſuch Hands, 


as they in their Wiſdom ſhall think meet and 


proper. And ſtill further the Laity can by no 


Means allow that the Clergy, either have, or 


ought to have, or indeed can have, the ſcle 


Cognizance and Correction of all Manner of 
Vice whatſoever ; becauſe they very well 
know, they only have the Knowledge and 
Puniſhment of ſuch particular Vices as are, by 
the Temporal Law, allowed to their Juriſdic- 
tion, and that much the greater Part of Wick- 
edneſs is, and always was, of Temporal Cog- 
aizance and Puniſhment ; and therefore the 
Laity diſavow the hold and groundleſs Aſſcrtion, 
That the very Frame of our Conſtitution bas 
aſſigned the Detection and Puniſhment of theſe 
Matters to the Spiritualty only ; or that the 


Suppreſſion of all Vice is the proper Province of 


the Clergy; or That the Temporal Laws, con- 
trary to experience aud known Fact, can only be 
made really beneficial to Religion, by providing 
them as Auxiliaries or helps mect to be called 
in as a further Terror and Puniſhment when 


ever Church Cenſures are diſobeyed ; but 


on the contrary the Laity are perſuaded, That 
C 2 theſe 
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theſe Claims and Complaints are very injuſtifi- 
able and injurious to the Conſtitution both in 
Church and State, as tending to the moſt Miſ- | 
chievous Ends, the Diſhonour of the King, the 
Diſinheriſon of the Crown of it's Prerogative, 
and the manifeſt Wrong. of the Subje, as well 
as antiſcriptural and ſetting up a Spiritual Le- 
iflature. „ 
The 13th Matter of Objection is, the Cler- 
gy's not being allowed ( againſt Law) Perſonal 
Tithes in other Towns and Places juxta Con- 
ſuetudinem Urbis London. As to this Ar- 
ticle I conceive the Claimants would have done 
well to have firſt conſidered the Doctrine of 
Tithes, which are not de Jure divino due, 
whatever they would have us believe: If (6 
they would have been paid to our bleſſed Saviour 
himſelf, who neither took, or exacted any, 
though he wrought a Miracle to pay Tribute; 
if ſo they would have been paid to the Apoſtles 
who never received theſe fuilſely pretended Di- 
vine Right Dues, as I can any where find in 
Scripture, but on the contrary St. Paul, who 
was the Apoſile of the Gentiles, aſſures Us, ht 


worked with his own Hands that be might not 


be burthenſome to the Churches, and be reli- 


 giouſly boaſts to one of the Churches, that be | 


had taken nothing from them, or to ſuch Ef- 
fect; if theſe Payments or rather Exattions 


were of Divine Right, as in Wrong of botl 


Divine and Human Law is pretended, they 
would have been demanded and paid in the 
earlieſt Days of Chriſtianity ; but we no where 
hear any thing of any Sort of Tithes, for 4 
conſiderable Time after Chriſt and his Apoſtles, 
and in the beginning of them, they were 0 
more than the meer voluntary aa” of 

Cha- 
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Charitable Chriſtians to pious and godly Uſes, 
namely, for the Relief of the Poor, for erecting 
and repairing of Churches, and the Mainte- 
nance of thoſe belonging to the Church, and 
were paid in to the Guardians of the Church ; 
aud though after they were paid to the Prieſt or 
| Biſhop of the particular Church, yet he was 
10 more than a meer Truſtee, and received thoſe 
Benevolences to the Uſe of the Church, in Truſt, 
as to one third to the Poor, anotber for the 
Church, and the laſt third for himſelf and 
Church Aſſiſtants ; and here tho I do not pre- 
tend to aſcertain the Prieſt or Biſhop's proper 
Portion; yet I may preſume after due Deduc- 
tions for his Aſſiſtants, it could not be very 
conſi derable; ; but muſt needs be very uncertain 
according to the fluttuating Circumſtances and 
Diſpoſitions of the People who compoſed his 
Church; and therefore could hardly be a con- 
ſtant Support to Luxury or Grandure. 

Theſe Claimants ſhould alſo have taken into 
Conſideration, that no Tithes whatſoever, before 758 
dhe Council of Lateran, were payable, other 
than when, where, and to whom the Laity 
pleaſed, who, no doubt of it, paid them to thoſe 
by whom they could moſt profit in Grace, and 
not always to their next neighbouring Prieſt or 
Biſhop, whether his Abilities, Application, 
ſound Faith, and good Life for the promoting a 
true Chriſtian belief and good Works, were bet- 
ter and more experimentally beneficial to the 
Ends of Religion, than any other Prieſt or Bi- 
Shop more remote: Father Paul, in his Rights 
of Sovereigns, gives to underſtand, That in the 
ancient Church of Chriſt, thoſe whowere promoted 
to Eccleſiaſtical Diguities, had no Patrimony, 
bat the Glory of God, and very often the Tor- 
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ments of Martyrdom , and the ſame Aut bor, in 


_ mot poſſeſs Temporalties by Divine Right. But 
ſay they the Scripture maintains us in this 


of _our__ Laus; 
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another Place informs us, That the Church does 


Claim, The Labourer is worthy of his Hire, 
That Scripture maintains this Claim remains 
on the other Side to be proved. That the La- 
bourer is worthy of his Hire I agree, but are 
the Clergy to be both Fudge and Party? Have 
they a Right of Meaſuring other Mens Pockets? 
Does Scripture any where ſettle this Hire at a 


tenth of all a Man hath? Does Scripture any 


where ſay that they ſhall have not only a Tenth 
of a Man's Subſtance renewing, but alſo of the 
Sweat of bis Brow, and the Marrow of his 
Bones? I appre bend, theſe are Points will re- 
quire more Pains to efabliſh, than the Claim- 
ants are aware of, but that be their Task, I | 
dare not undertake it; though I would not le 
miſunderſiood or ſuppoſed to cavil at the Clergy's 
J Right to Tithes, as of human Inſtitution, 
and of Grace given by the Favour and Wiſdom 
4 Bit yet I can by no . ad- 
mit, that they are either of Divine Rigbt, or 
that the Clergy can be entituled to any further. 
or other Tithes than what, by meer human 


Lau, they can juſtly Claim, but on the Con- 


trary, I really thiuk, that this general Claim 


thing leſs, than intentional Robbery on the 
Laity, as I doubt not will appear on Examina- 
tion. . 

And firſt I think it net improper to take 
Notice, That theſe Tithes are fuch as come by 
the Labour and Induſtry of Men, as buying 
and ſelling, gain of Merchandize, and Handi- 
graft, and ſuch as Hork for Hire; as Carpen- 

tersy 
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ters, Maſons, &c. and of theſe Tithes are not 
to be ordinarily paid; as being of the Labour 
| and Induſtry of Man. pony 

The Caſe was a Probibition was prayed to 
ſtay a Suit in the Eccleſiaſtical Court for Tithes 
of a Hilling- Mill, wherein he ſuggeſted in the 
Spiritual Court that the Defendant by his ſaid 
Mill fulled, every Week, forty Cloths, and 
gained two Shillings, by every Cloth, whereof 
he demanded Tithes ; whereas by the Law of 
the Land, be. onght not to Demand Tithes of 


N ſuch Mills, and on this Surmiſe only a Probi- 
1 bition went; for of ſuch Things whereof the. 
he Cain comes anly_by_the Labour of Mev, no 

Tithes are payable, but of Things renovant, &c. 


— — —— — 


 Tithes are only payable of Fiſh, where ſuch 
Cuſtom, otherwiſe not. The ſame of Conies, 


de was allowed for his Charges. Tithe cannot 
be of Man's Labour where it may be ſevered, 
as of Graſs it may, though not of Corn. It is 


of a Mill are Perſonal Tithes, and he ſhall pay 
only, where is ſuch Cuſtom, the Tenth of the 
clear Profits, after the Charges of erecting, and 
all other outgoing Expences. A Perſonal Tithe 
can only be due by Cuſtom, and not of Common 


can expect the Laity to pay them; and that 
can only be 2 powing Inmemorial Cuſtoms in 
particular Places, and where ſuch are ſhewn, 
they will be, I doubt not, cheerfully ſubmitted 
to as they ought ; but where there is no ſuch 
Cuſtom I muſt needs repeat it, ſuch Demand is 
both unreaſonable and 1 70% and therefore cau- 
hot without great iniquity be claimed. 


and in Tithes for Honey, where was a Cuſtom, 


of my Revenue, not of my Labour. The Tithes | 
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' And as to their Defire to bave theſe Tithes 
according to the Cuſtom of the City of London, 


I am free to own my Jenorance, if there be 
any ſuch general Cuſtom for Perſonal Tithes in 


London, I am a Stranger to it; and there 


being ſuch particular Cuſtom or Cuſtoms in one 
or more Pariſh or Pariſhes in London, ſuch 
Cuſtom or Cuſtomers being particular and pecu- 
liav to ſuch Pariſh or Pariſhes can be of no ge- 


meral Influence upon the City of London at 


large, however ſuch particular Cuſtom may affect 
thoſe Pariſhes where ſuch Cuſtoms are, na 
more than there being ſuch Cuſtom in one Parith 
in the County ſhall affect the neighbouring Pa- 
riſhes, or the Nation at large. 

Further as to London in particular, it is 
obſervable that as de Communi Jure, 20 
Tithes ought to be paid of Houſes for Habita- 
tion, nor for Rent reſerved thereon or thereont ; 
as that Tithes are only to be paid of Things 
W row_or renew from Tear to Tear, by the 

of God, and not for Dwelling-honſes, nei- 
* * Rents iſſuing out of Lands reſerved and 
created only, and meerly by the Act of the 
Party; ſo it is in the City of London Parſons 
have 28. and 8d. or ſome ſuch like Sum in the 
Pound, in the Name of Tithes ; but then how 
have they this? It appears clearly to wn not 
to be by Cuſtom ¶ though our Adverſaries have 


fo unluckily pretended, or at beſt inſinuated) 


but by Decree made Anno 1515, and confirm- 


ed by Authority of Parliament, 37 H.8. and 
St. Martin's le Grand, being out of the City, 


was not included in that Decree. And indeed 
was this Payment by Cuſtom, though I ſhall 
not determine whether ſuch Cuſtom as being for 


more than a Tenth would be goad or void, yet, 
iu 
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The Introduction. 
n my Apprehenſion, the Advocates for Perſonal 
Tithes would be puzled to find a Text in Divine 


T Mrit, for a Payment of more than a Tenth to 


Holy Church in the Name of Tithes, and there- 
fore a Queſtion I fear may ariſe whether this 


Demand ſet in this View be not a little anti- 


feriptural. | ps 
Bit to paſs that Matter, I hold myſelf 
obliged in Fuftice to Truth, to inſiſt that if 


there be no ſuch Cuſtom in the City of London, 


as bath been erroniouſly inſinuated, then it's 
not poſſible the Clergy ſhould have ſuch Pay- 


ments juxta ſuch Cuſtom, and indeed if there 


were ſuch general Cuſtom in London, as is 
groumdleſoly pretended, even that would not Help 
the Matter, or alter the Caſe ; becanſe ſuch 
Cuſcom would have no Influence upon other 
Towns and Places where is no ſuch Cuftom 


this Sort or Kind of Tithes being only due 


where ſuch Cuſtom is aud not elſewhere, as hath 
been obſerved. _ 5 

But ſuppoſing for once, the Clergy could pre- 
vail in this vain and unreaſonable hope, and 
laying all Law and Reaſon aſleep, for God's Sake, 
let us conſider ſome of the many Tnconvenien- 
cies, which it's to be feared, might reaſonably 
be expected to attend it. How muſt they be 
aſcertained © I can at preſent think of no like- 
lier Way than that the Members of theſe Towns 


and Places to be made liable to theſe Perſonal . 
| Tithes, be, on Oath, obliged to diſcover their 


Circumſtances and the neat produce of their 
Dealings, (for I hope they would not expect 


them to pay Tithes for their Loſſes and Ex- 


pences ) whether it be by Merchandize ( for it's 
in great Towns they chiefly chuſe to deal) other 
Trade or Labour; in a lord, according to this 
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conſcionable Claim, every one from the maaneſt 
Mechanick to the moſt conſiderable Merchaut 
muſt fully make known theſe Matters, which, 
fare, would be highly inconvenient to the pri- 
vate Affairs of thoſe concerned, as thereby be- 
ing obliged to diſcoveries hurtful to their Deal- 
ings; To the Hurt of Credit which is the Life 
of Trade; and neceſſarily to the Endamaging 


of Trade itſelf. Not to attempt at being par- 


ticular to the infinite Inlets this profound Scheme, 
were it once eſtabliſhed, muſt needs give to per- 
Jury, is it not to be feared the Miſer would 
ſwear his Subſtance and Gains leſs than in Fact 
they truly were? On the other Hand would not 
the vain and defigning Perſons, whoſe Purpoſes 
or Vanity, led them thereto, ſwear themſelves 


worth, and their Gains more conſiderable than 


really they were? Surely for theſe among infi- 


mite more, and for avoiding theſe and innumer- 
able other Inconveniences and Evils, this Ini- 
quitous claim ought not to be complied with nor 
indeed made. 


The 14th and laſt Complaint of the Clergy, 
which I ſhall at this time reflect upon, is their 
Quarrel that Biſhops may not augment Vica- 


. rages by the ſingle Authority of the Ordi- 
_ nary ; and this I conceive will appear as uu- 


reaſonable and unjuſt as moſt of the former ; and 


firſt that it is againſt Law will appear under 


the proper Head in the following Sheets. Alſo 
theſe Matters are meer Lay Fees, made and 
transferable by Statute, as other Temporal 


Eſtates are at Law, and as they may be ſaid 


20 be in the Lay Impropriators by Statute, and 
exempt too from all Epiſcopal or Ordinary Inter- 
poſition, it's bard to determine whether this 
Claim is moſt weak or wicked; as thereby an 

Eſtate 
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Eſtate exempt from all Church Authority is 
vaiuly attached, and not only fo but the Wife 
dom of Parliament is arraigned, and the Fu- 
ſtice of the Law brought in Queſtion, by thoſe, 
I mean our Reverend Clergy & al, who have 
taten upon them, and ought to be Patterns of 
Obedience. | „ 

This Claim is in maniſeſt Wrong of the jnſt 
Rights of the Laity, in of theſe Eſtates, as it 
tends evidently to leſſen the Value of them, for 
which a valuable Conſideration was actually and 
bona fide paid, as Mr. Juftice Ventris G1 
& 2 Mod. obſerve ; for that the Rectory being 
in the Hands of a Lay Parſon is become Lay Fee; 
and therefore may not be ſubjeft to Sequeſtra- 
tion, &c. for if it ſhould, as the Court ob- 


ſerved, the next Step would be, that Biſhops 


would increaſe Vicarages upon them; when in 


Lay Hands as well as when in the Hands of 


Eccleſiaſtical Corporations, which would leſſen, 


as the Court truly ſaid, the poſſeſſion of ſuch 


who bad purchaſed under the Acts of Diſſolu- 
tion, and theſe Matters being Lay Fees as 
aforeſaid, the Appropriation or Impropriation is 
out of all Ordinary Furiſdiction, and the Re- 
medy is now only againſt a Lay Parſon for not 


repairing, &c. and the Imperfection in appro- 


priating, if any ſuch was, which the reſtleſs, 
ambitions, and injurious Part of the Clergy 
have often attempted to take Advantage of, 
will, by no Means, ſerve their Turn ; as theſe 
Eſtates are fo favoured in Law that ot this 
Diſtance of Time, for the quieting Poſſeſſion, a! 
Things are to be preſumed for them, as that at 
firſt al Requiſites to their Perfection was done 
duly, and that againſt all Appearance aud 
even the cleareſt Evidence to the contrary ct 


any 
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fron, as their Thirſt of having the Supremacy 


ſeuerally would ſwell this greatly beyond the 


louſies hetween the Crown and the Laity, in 


| Royal Perſon, and that the Judges are but the 
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any Defects. In Things of ſuch Antiquity om- 
nia præſumuntur ſolemniter eſe acta. 

There are ſeveral other Claims of Church. 
Men as Tnjurious or more ſo, than any of the 
former, and which ſhew the Tempers of theſe 
Men, and ſo neceſſarily challenge Animadver- 


«©, = 


in Ecclefiaſtical Matters reſolved into their Ec- 
cleſiaſtical Legiſlature, or in plain Engliſh 
Convocation ; or what is more unreaſonable, if 
any Thing can be ſo, into a Committee of Bi- 
ſhops; but as the above with ſeveral more of 
the like Sort, have been fully detected and ex- 
poſed by the Learned Treatiſe above, and are 
alſo ſpoken to hereafter, and as to treat of them 


Ordinary Size of Introductions, I ſhall defer 
the further Confideration of them, and cloſe 
with a fingle Obſervation, on their Attempts, 
when other Efforts have failed, to raiſe Fea- 


bopes in the Conteſt, themſelves to carry off the 
Prize, it is an Obſervation of Lord Coke's. 

. That in Mich. Term. 5 Jac. upon Sunday 
10 Nov. the King upon Complaint made to him 
by Bancroft Archbiſhop of Canterbury, con- 
cerning Prohibitions, was informed, That when 
Queſtion was made of what Matters the Ec- 
ale ſiaſtical Fudges have Cognizance either upon 
the Expoſition of the Statutes concerning Tithes, 
or any thing elſe Eccleſiaſtical, or on the Stat. 
1 Eliz. concerning the High Commiſſion, or in 
any other Caſe where 1s not expreſs Authority 
in Law, the King may decide it himſelf in his 


Delegates of the King, and that the King 
may take what Canſes be ſhall pleaſe to deter- 
miley 
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mine, from the Determination of the Judges, 
and determine them himſelf. And, as the 
Archbiſhop ſaid, this was clear in Divinity 
that ſuch Authority belongs to the King, by 
the Word of God in the Scripture. To 
which it was anſwered by Lord Coke, in the 
Preſence, and with the clear Conſent of all the 
WW 7:/ices of England and the Barons of the Ex- 
| chequer, that the King cannot in his - 
fou _adjudge in ah _Caſe either Criminal as 
Treaſon, Felony, &c. or _betwixt Party and 
Party, concerning Inheritance, Chattels, or 
Goods, &c. but this ought to be determined and 
adjudged in ſome Court of Fuſtice, according to 


Curiam; /o that the Court gives the Fudg- 
ment: And the King hath his Court (viz.) in 


with his Lords, is Supreme Fudge over all other 
Judges; for if Error be in the Common Pleas, 
| that may be reverſed in the King's Bench; and 


in the Upper Houſe of Parliament, by the King, 
with the Aſſent of the Lords, without the Com- 
mons; and in this Reſpect the King is called 
the Chief Fuſtice 20 H. J. J. a. by Brudnel : 
And it appears in the Books the King might 
fit in the Star Chamber, but this to conſult 
with the Fuſtices upon certain Queſtions pro- 
poſed to them, and not in Judicio; fo he may 


the Fudement. It's commonly ſaid in the Books, 
That the King is always preſent in Court, in 
the Judgment of Law; and ſo cannot be non- 
ſuited ; but yet the Fudgments are always per 


Juſtice, 


. 


the Law and Cuftom of England; and always 
Judgments are given Ideo confideratum eſt per 


ne Upper Houſe of Parliament, in which he, 


Curlam. The Judges are ſworn to execute 


Je. . © 60. 


if in the King's Bench, that may be reverſed 


fit in the King's Bench, but it's the Court gives 


xlvi The Introduction. 
| Tefice, according to the Law and Cuſtom of 
England, and it appears by the Acts of Par. 
liament of 2 E. 3. c. 9 & 2 E. 3. c. 1. that 
neither by the great nor the little Seal Tuſt ice 
may be delayed; ergo the King cannot take 
+ any Cauſe out of any of his Courts, and give 
_Fndgment upon it bimſelf: Though in bis own 
Cauſe be may ftay it, 11 H. 4. 8. and the 
Judges informed the King, that no King after 
the Conqueſt aſſumed to himſelf to give any 
Judgment in any Cauſe whatſocver, which con. 
cerned the Adminiſtration of Fuſtice within 
this Realm ; but they were ſolely determined 
by the Courts of Fuſtice: And the King can- 
not arreſt any Man. 1 H. 7. 4. for that the 
Party can bave no Remedy againſt the King: 
So if the King give any Fudgment what Re- 
medy can the Party have. Vide 39 E. 3. 14. 
One who had a Fudgment reverſed before the 
Council of State, it was held utterly void; as 
it was not a Place where [ud ment may be re- 
verſed. Vide 1 H. J. 4. Huſſey Ch. Fu/?. who 
was Attorney General to E. 4. reports that Sir 
John Markham Ch. Fuft. to that King, beld 
that the King could not arreſt any Man for Suſ- 
picion of Treaſon, or Felony, as others of his 
Lieges might ; becauſe if it was a wrong to the 
Party he could have no Remedy. And it was 
greatly marvelled that the Biſhop durſt inform 
the King that ſuch abſolute Power and Aut bo- 
rity as aforeſaid belonged to the King by the 
Word of God. Vide 4H. 4. c. 22. Judicia in 
Cur* Regis reddita non annihilentur, ſed ſter 
Judicium in ſuo Robore quouſque per Ju- 
dicium Cur* Regis tanquam Erroneum, &c. 
vid Welt. 2 c. 5. vide le Stat. de Mar!bridge 
c. 1. Proviſum eſt, concordatum, & con- 
4 ; cefſum, 
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ceſſum, quod tam Majores quam Minores 
Juſtitiam habeant, & recipiant in Curia 
Domini Regis & vide le Stat. de Magna 
Charta, c. 29. 25 E. 3. c. 5. None may be 
taken by Petition or Suggeſtion made to our 
Lord the King, or his Council, unleſs by Judg- 
ment; and 43 E. 3. c. 3. No Man ſhall be 
| put to anſwer without Preſentment, before the 
Fuſiices, Matter of Record, or by due Proceſs, 
or by Writ Original, according to the ancient 
Law of the Land ; and if any thing be done 
againſt it, it ſhall be void in Law and beld for 
Error. Vide 28 E. 3. c. 3. 37-£.3. C. 18. 
vide 1) R. 2. Ex Rotulis Parliamenti in 
Turri Act 10. A Controverſy of Lands be- 
tween Parties was heard by the King, and Sen- 
tence given, which was repealed; jor that it 
| belonged to the Common Law. Then the King 
aid that be thought the Law was founded upon 
Reaſon, and that he and others had Reaſon as 
well as the Fudges : Ton which Lord Coke an- 
ſwered, (with great Courage and a true Spi- 
rit of Liberty) that true it was, That God had 
endowed his Majeſty with excellent Science and 
great Endowments of Nature; but his Majeſty 
was not Learned in the Laws of his Realm of 
England; and Cauſes which concerned the Life, 
Inheritance, Goods, or Fortunes of bis Subjetts, 
are n0t to be decided by patural Reaſon, but by 
the artificial Reaſon and fudgment of Law, 
which requires long Study and Experience be- 
fore a Man can attain the Cognizance of it; 
and that the Law was the Golden Meetwand 
and Meaſure to try the Cauſes of the Subjects, 
and which protected his Majeſty in Safety and 
Peace. With which, his Lordſhip informs us, 
Lis Majeſty was greatly offended, and ſaid that 
then he ſhould be under the Law, which be ſaid 
| | | was 


was Sehn 70 NH to which Lond Coke 

replied that Bracton ſaith Quod Rex non de. 

bet eſſe ſub homine, ſed ſub Deo, & Leges 

and of like Sort was the Caſe of Dr. Couſin 
%% and Dr. Ridley mentioned before, who' were 
Men of like Spirit with the Archbiſhop above 


Pls n ſome others of different Rank N Degree 
in Foe Corey fi No” > 


—— 


— - —— 


a 4 A 855 4 þ be 2 Men, bet e,, 


— 
0 0 any : : 1 * —— — noone —_— — 5 
——— Þ — 2 — an — * 
j 1 — . f ' 
— 
- — 4 
5 * 
. ? % . . 
* * a 8 | 
— 


— 


wn 


\ j 
BS 
G © ö 
N 2 
— 4 
4 T 
LE l N 
0 
— o 1 4 
4 : 
18 L 
' I 
4 ? 
\ bf 1 
1 
"5+ - 1 
[4 Þ 2 
} 4 
: . 
7 ;: 
4 
4.08 
2 , * 
* 1 
1. 4 — 
k ” 7 p 
N 
4 4 no 3 
4 & : 
7 [03 
* N 15 [1 
a 1} : x 
wi 1434 
* j N : 
n be / 4 
11 71 4 
* 14 5 
HE! 
1 7 
i 1 jo - 
. 144 
: 81 
x p 
1 iv If 
D + BY 
f 41 
. 3 . 2 
IF, od : 
. 18 LH 
1 45+ % nl 
4 4 
3 , 
4:38 51;*) 
Tx 
[ l 7.09 
4 1 5 
1 7 
1 28 
i F218 
92 : I 
il 
1 1 
Ii 
11 
75 ' 
U 
1 5 
* : , 
14 5 
i 111 
5 
4 ' 
g 145 : 
; $ Th U 
e 
THIF 2? ” 
BI | 1 
" $84 4381 
4 1 N 
+, * % 
1 ' 
13:33: 414 
: F þ 
: ; : 

1 + I; 
N 1 2 
Rien, 

4 * 
by : 

" 8 { : 

* 31.83" ia! 
Fa Y : 
4 f 

94 8 

1 

* * 
e iv 

», + ? 

3 \ 3 
J. f 

br 3 

877 : 

1 . 

1 1 
1 
| ; [ 
4 4 ; 

11 -þ 
: 5 | 
: 5 

1 11 

1 N 

= 73 Fe 4 

y e 77 
7 

: is 

"312: 3 

'r | . : 

1 * 
[+ | 

- F. 

11 x 

1 1 

18 17 

1 
1 

1 

fg [ g 

5 Ml ii 

4 + 
o TT a7 

'$, 18 

4 41 
. 4 

* by 

8:4 K 1 

7 * 

WY 25 3 i 

. = 

l + 

$ - 

+ 

i © "42 N 

Ry Wt 

+88 33 x 

4:2 # 

Th 3; F] 

: 4 1 17 

E {1 
2 7 4 

13 3H 

* 1 

1 WH 
- " 
Fe ; 
l : 
in 5 A 
3 
24 1 
1 


— 


. . > an 
- 


=> — rt ae, a.” _ 8: 
> 5 = —— 
25 MN - l © * 
= 8 . 
ER — 
— — 


ERP a SY "WT 1 8 ——_—__—____ — 


jd ts. tos. 1 . 


—Y 


I. Ecclefiaftical Perſons. 
| The Sorts: 
A, The King, as bei no a 
| 24 mixt, &c. 
B. The Pope. 
C. The Regular Clergy. 
D. The Secular Clergy. 


I. The King, a mixt Body. 
4. II. The King _ j 


Ura 


lj a 10 A —— 

2. Aas of Parliament concerning 
the Supremacy. C. 

3. Rules in, 9. 


Vox. I, "i 


4. Tho 


Jura Eccleſiaſtita. 
4. Tho Proceſs be in the Ordinary! 
Name, yet that no Objettion. tk. 
5. May diſpenſe with the Ercritſia 

ftical Laws, &c{ /. 


— 4 


— 


1. Ceneral.— 
2. To be a Prieſt. 3. „ 
4 3. In Matters of Faculties or Diſpenſations 
e for Pluralities, &c.— 


6. 45 to Biſhops. /$: 


1. As to their Inveſtiture. 
2. As to their Temporalties,\ rf 


7. May found Spiritual Corpora 

TIONS: ww— | | | 

8. As to Suits in the Eccleſiaſtical 
Courts. /). ©; 


1. They are for him; thongh proſecuted by 
any other Perſon. — | 
2. Theſe Courts may not proceed to Trid 
in ſeveral Matters without the Roa 
Command. — | 
3. He may pardon Offences againſt the Ei 
cleſiaſtical Laws. G. 


9. $0 he is capable of Proxies, & 


I. Proxies. 
Mortuaries. 9 
3. Tithes. wo” & 


10. As to Matter of Viſuation | 


- 


x. Where the Crown is Founder. — 1 
8 f 


Maura Ettleſiaſtica. 
8 2 4 V General Viſitor. 21 
3. May exempt from * V; f tation, 
5 | ä 
11. Js to Appropriations and In: 


155 Peropriationt. 2 2. 
12. As to Reſignation. 23. 


1. General. - — 
2. The Words proper thereto. 2h. 


3. I3« To preſent. | 


Ks By Lapſe. — 
2. Where Clerk preferred by. him. 29 


14. He is the Dernier Reſort: ad. 


h So 10 Appeal from. — 
2. May grant A ions, of Review, We. 


A. | | 2 
I. The King a mixt Body. 


Cclefiaſtical Perſons are of two 
Sorts, Regular and Secular. The 
firſt are ſuch as lead a Monaſti- 

| cal Life, under certain Rules, 
and have yowed three Things, 1/, True 
Obedience. 2dly, Perpetual Chaſtity ; ; and 
3dly, Wilful Poverty. When a Man is pro- 
B 2 feſs'd 


BW 4 Jura Eccletaftica; 

feſc'd in any of the Orders of Religion, he 

is ſaid to be a Man of Religion, a Regular, 
or Religious; and of this Sort are Abbots, 
Priors, Monks, Fryars, Sc. And Seculars 
are thoſe Perſons Eccleſiaſtical, whoſe ordi- 
nary Converſation is in the World, and who 
undertake the Cure of Souls, but live not 
under the Rules of any Religions Order, 
nor are Votaries ; and ſuch are Biſhops, 
Deans and Chapters, Archdeacons, Preben- 
daries, Parſons, Vicars, and the like; and 
none of theſe are ſaid to be Homes de reli- 
gion, or Religious, Sc. Blount's Baw Dis. 
Tit. Eccleſiaſtical Perſons. Co. Lit. 93. b. 94. a. 
2. I conceive it not improper to add in this 
Place, the King's being a mixt Perſon, namely, 
Civil aid Ecclefroftical, and Supreme Head of 
the Church, as will more fully appear here- | 
aiter; and as be is, to our preſent Purpoſe to be 
conſidered as Ecclefiaftical, it may not be im- 

proper to begin with him; which being done, I 
ſhall then proceed to confider the Pope as an Fe- 
clefiaftic too; tho here he never bad any real 
and lawful Furiſdiction; but ſuch Authority as 
be exerciſed in theſe Pominions was ſo uſed 
only by Uſurpation, by Force of a traitorots 
Combination between the diſloyal and rebellious 
Clergy of thoſe Times, and that incroaching 
Biſhop. b SY. 

3. Omnes Reges dicuntur Clerici. Da. 4. 4. 
Vide The King Supreme, prox. poſt. 

4. By 10 H. ). 18. Da. 4. a. The King e 
perſona mixta cum ſacerdotibus; and 33 Bd. 3. 
Reges ſacro oleo uncti ſunt ſpiritualis juriſdic- 
tionis capaces. Dav. 4. And by Stat. 25 H. 8, 
the King hath reſumed to him again the 
Power of the Pope. Palm 477. 

II. Toe 


Jura Ecclefiaſtica, 


II. The King Supreme. 
1, General. 


N King hath the Supreme Eccle- 
| ſiaſtical Power. Moor 755. 

2. The King is Supreme Governor as well 
over Eccleſiaſtical Perſons, and in Eccleſiaſti- 
cal Cauſes, as Temporal within this Realm. 
5 Co. De Jure Regis Eccl. 40. b. 

3. The King is Supreme and Sovereign 
Governor of the Church of England, and 
has an original, inberent Power which he 
executes, or may execute Autboritate Regid 
Suprema Eccleſiaſtica ; and this is one of thoſe 
Flowers gue faciunt Coronam. Hob. 143. 

4. Mich. 23 E. I. Inter adjudicata coram Rege. 
Hunt. 83 Theſaur. Scaccar. fic adjudicatur, 
quod Eccleſia eſs infra ætatem, & in cuſtodia 
Domini Regis, qui tenetur jura & bereaditates 
eyuſdem manutenere & defendere. 11 Co. 49. b. 

5. The King can conſtitute Appropria- 
tions, unite Churches, erect Eccleſiaſtical 
Benefices, or Dignities, diſpenſe with Irre- 
gularities, exempt from Eccleſiaſtical Juriſ- 
diction, and the Execution of their Sen- 
tences, wherein a private Intereſt is not con- 
cerned ; he can ſuſpend the Effects of their 
Sentences, even in Cauſes Criminal. Hale's 
Analyſis 19. | HE | 

6. The Crown of this Kingdom Imperial. 
Vide 4 Inft. 342, 343. 

7. The King of Enzland, who is, and al- 
ways of Right was, the Fountain of all 
Juſtice and Juriſdiction in all Cauſes as well 
| ; B 3 Eee 
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Jura Eccleſiaſtics; 


Eccleſiaſtical as Civil, within his Dominions; 
tho' he allows the Prelates of the Church 
to exerciſe their ſeveral Juriſdictions in 
Cauſes of Matrimony and Cauſes Teſta- 
mentary; which now properly belong to 
their Cognizance; for ab initio non fut ſic ; 
yet by the Rules of the Superior Common 
Law, the King hath the Superintendency 
over them and their Proceedings; and of Re- 
ſtraint and Correction, if they ſhould not pro- 
ceed duly, as is clear from the ſeveral Sorts 
of Writs directed to Biſhops; whereby his 
Majeſty commands them to certify Baſtar- 
dy, Excommunication, Profeſſion, Acconple- 
ment en loyal matrimony, De adnitt' CP, De 
cautione admittend', and Attachment upon 
Prohibition. Dav. 51. . 52. b. 


2. Acts of Parliament concerning 
the SHPremacy. 


I. DV an Act made at a Parliament hol- 

den at Cœrliſle, 25 B. x. after reciting 
as therein, it is declared, That the Biſhop 
of Rome, uſurpng the Seigniory of Bene- 
fices here, did give and grant the ſame to 
Aliens, which did never live here, and to 
Cardinals who might not dwell here, Ec. 
in Adnullation of the State of the Holy 
Church of England, Diſinheriſon of the 
King, Earls, Barons, and other Nobles of 
the Realm, and in Offence and Deſtruction 
of the Law and Right of this Realm, and 
againſt the good Diſpoſition and Will of the 
firſt Founders; It was enacted by the Aſ- 


ſent of all the Lords and Commonalty n = 
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full Parliament, That the ſaid Oppreſſions, 
Grievances, and Damages in this Realm 
from thenceforth ſhould not be ſuffered; as 
more at large appears by that Act. 5 Co. 
De Jure Regis Eccl. 13. b. Se | 
2. In the Preamble to the Statute of Fa- 
culties, the Parliament expreſs it to be 
their Judgment, that the Biſhop of Rome 
had deceived and abuſed the Subjects of the 
Crown of England, pretending that he had 
full Power to diſpenſe with all human Laws, 
Uſes and Cuſtoms, of all Realms, in all 
Cauſes Spiritual, which had been uſurped 
and practiſed by him and his Predeceſſors 
for many Years, to the great Derogation of 
the Imperial Crown of England; for where- 
as the ſaid Realm of England recogniſing no 
Superior, under God, but the King, hath 
been and yet is free from Subjection to any 
Man's Laws, but ſuch as have been made 
here for the Wealth of the ſame, or to ſuch 
other, as by Sufferance of the King, and his 
Progenitors, and the People of this Realm 
have taken at their free Liberty, and by 
their own Conſent to be uſed amongſt them, 
and have bound themſelves by long Uſe and 
Cuſtom to obſerve the ſame ; not as to the 
Obſervance of the Laws of any Foreign 
Prince, Potentate or Prelate; but as to the 
accuſtomed and antient Laws of this Realm 
originally eſtabliſhed as Laws of the ſame 
by the ſaid Sufferance, Conſent and Cu- 
ſtom, and not otherwiſe. It ſtandeth with 
natural Equity and good Reaſon, that all 
ſuch human Laws made within this Realm, 
or induced into this Realm by the ſaid Suf- 
ferance, Conſent and Cuſtom, thould be diſ- 
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niſned by the King and his Parliament; or 


"Jura — 


penſed with, abrogated, amplified, or dimi- 


by ſuch Perſons as the King and Parliament 
ſhould authoriſe, &c. Vide 21 H. J. 4. 4 
where it is ſaid, that certain Prieſts were | 
deprived by the Act of Parliament in the 
Time of R. 2. Dav. 71. b. 12. a. 

3. By Stat. 25 H. 8. The King hath re. 
ſumed to him again the Power of the Pope. 
Palm. 477. 

4. By Stat. 1 Eliz. it is enacted, That 
ſuch Juriſdiction Eccleſiaſtical, as by any 
Spiritual or Eccleſiaſtical Power had then 
before been or might then be lawfully exer- 
ciſed, for the Viſitation of the Eccleſiaſtical 
Eſtare and Perſons, and for Reformation, 
Order and Correction of the ſame, and of 
all Manner of Errors, Hereſies, Schiſms, 
Abuſes, Offences, Contempts and Enormi- 
ties within this Realm, ſhould for ever be 
united and annexed to the Imperial Cron of 
this Realm, And that her Highneſs, her 
Heirs and succeſſors, ſhould have ſull Power 
and Authority by Letters Patent under the 
Great Seal to nominate and authoriſe ſuch 
Perſons, being natural-born Subjects, as her 
Highneſs, her Heirs orSucceſſors, ſnould think 
meet to exerciſe all and all Manner of N 
riſdiction, Privileges, and Preheminences in 
any wiſe touching or concerning any Spiti- 
tual or Eccleſiaſtical Jurita! ;*tion in this 
Realm of England and Ireland, and viſit 
and reform, redreſs, order, corre and a- 
mend all ſuch Errors, Hereſies, Schiſms, 
Abuſes, Offences, Contempts and Fnormi- 
ties whatſoever, which by any Spiritual or 
Eecefiaſtical Power, Authority or Juriſdic. 

tion 
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tion can, or may lawfully be reformed, or- 
dered, redreſs d, corrected, reſtrained, or 
amended, to the Pleaſure of Almighty 
God; the Increaſe of Virtue, and the Con- 
ſervation. of the Peace and Unity of this 
Realm; and that ſuch Perſons, ſo to be au- 
thoriſed, ſhould, by Virtue thereof, have 
full Power and Authority to exerciſe all the 
Premiſſes according to the Effect of ſuch 
Letters Patent. 5 Co. De Fure Regis Eccl. 
1. 4. . 2. 6 43 

5. The King hath Eccleſiaſtical Juriſdic- 
tion by the Act 1 Eliz. and thereby Power 
was given to that Queen and her Heirs and 
Succeſſors to name Eccleſiaſtical Commiſſio- 
ners. 5 Co. De Jure Regis Eecl. 5. a. h. 

6. The Sat, 1 Eliz. concerning Eccle- 
fiaſtical Juriſdiction was not a Statute intro- 
ductory of a new Law, but declaratory of 
the old. 5 Co. De Jure Regis Eccl. 8. a, 
2 Cro. 37. 5 


3. Rules in. 


R EX eſt mixta perſona cum ſacerdote. 
Dav. 4. a. 11 Co. 70. a. Sr 
2. Rex eſt mixta perſona & capax ſpiritua- 
lis juriſdictionis. Cro. Eliz. 599. 
3. Rex eſt perſona mixta, medicrs Regnt, 
Pater patræ & ſponſus Regni, who, per annu- 
lum, is eſpouſed to the Realm at his Coro- 
nation. 11 Co. 0. b, 
4. II. J. Rex eſt 22 mixta, becauſe 
he hath both Eccleſiaſtical and Temporal 
Juriſdiction. 5 Co. De Jure Regis Eccl. 28. a. 


3. Decreta 
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Jura Eccleſiaſticg. 


5. Decreta Conciliorum non ligabant Reges 


noſtros. Moor 906. 


6. Reges ſacro Oleo uni ſpiritualis Juri 
diftionis ſunt capaces. Dav. 1 a. 5 Co. De 
jure Regis Eccl. 16. a. 

7. Omnes Reges heads Gerit Dav. 4. a, 
8. Canſa wy ta committ4 potef principi 
Laico. Dav. 4. a 

9. Preſumitur Rex babere omnia Tura in 
Scrinio Pectoris ſui. Co. Lit. 99. a. 


4. Tho Proceſs be in the Ordi- 
\ nary s Name, ye that no Or 
Jettion. 


T gh the Prbledings and Procel 
in the Eccleſiaſtical Courts are in 
the Names of the Biſhops, Oc. it followeth I 
not therefore, that either the Court is' not 

the King's, or the Law whereby they pro- 
ceed is not the King's Law; for taking one 
Example for many, every Leet or View of 
Frankpledge, holden by a Subject, is kept 
in the Lord's Name, and yer it is the 
King's Court, and all the Proceedings there- 
in are directed by the King's Laws; and 
many Subjects in England have and hold 
Courts of Record and other Courts, and 


yet all their Proceedings are according to 


the King's Laws and Cu toms of the Realm. 


5 Co. De Jure Regis Eccd. 39. b. 40. 


5. May 


J eccleſiaſtica. 


j. Moy diſpenſe with FY Feel a- 


ſtical Laws, 


I. General. | 
Voidance by Ceffion being introduc'd 
A by Common Law, the King may 
ell diſpenſe with the Canon. 14 H. 8. 7. 
alm. 470. 
2. In former Times the Popes uſed to 
rant Diſpenſations of Canons, and ſo might 
e King. Palm. 470. 
z. The firſt Statute reſtraining the Power 
f the Pope was Stat. 21 H. 8. of Plurali- 
es, that the Church ſhould be void not- 
ithſtanding any Grant of the Pope; and 
De Power of the Pope was utterly taken 
way by Stat. 25 H. 8. Before the Stat. 
1 H. 8. the Pope might have diſpenſed 
ith a Man's having twenty Benefices; the 
ame of the King; for the Stat. 21 H. 8. is 
ot to give more Lowers but totally to re- 
rain, Mhitlock, the Stat. 21 H. 8. tho! it 
Weltrain the Power of the Pope, was the 
rſt Statute in our Law which gave Allow- 
Ince to Pluralities, and after came Statute 
25 II. 8. which tolls the Power of the Pope 
ind gives it to the King; but as Jones ſaid, 
ind alſo was agreed, it was not by Way of 
Introduction, but cumulative and by Way 
of Expoſition, Oc. Palm. 470. 
| 4- The King may diſpenſe with a Ba- 
Kard's being a Prieſt. Palm. 470. 


5. WWhit- 


A 
(4 
64 
ili 
1 


King might, ſans Parliament, make Ord 


viſitable by the Ordinary; yet William tho 


Jura Ecclefiaſticg, 


5. Whitlock ſaid, he had known the Ki = 8. 
grant a Diſpenſation when the ArchbiſholMWan 
could not. Palm. 470. er 


6. All the Judges took it clearly that th a 


nances and Inſtitutions for the Governmen 
of the Clergy, and might deprive if the 
obey'd not; and the Divulging of ſuch 0! 
dinances by Proclamation is good and as oi 
gracious Admonition; and if the Cley 
refuſe to obey, the King's Commiſſionery 
being thereunto impowered, may deprive; 
but ſuch Commiſfioners cannot make any 
Conſtitutions or Canons to bind the Cler: 
gy; tho' they may deprive, as aforeſaid, 

ficio, and that without any Libels & n 
tents convocat', Moor 755, 156 

7. The Kings of England in every Ag. 
before H. 8. granted Dilpenſations in Eccle· 
ſiaſtical Cauſes: As for Inſtance, the Lav 
of England is, that every Spiritual Perſon i 


Conqueror, by his Charter, exempted-the 
Abbor of Bartel from Viſitation and Juril 
diction of the Ordinary, in theſe exprel: 
Words, Sitque dicta Eccleſia libera & quien 
imperpetuum ab omni fſubjeftione Epiſcoporun 
& quarumlibet Perſonarum Dominatione, fil 
Eccleſia Chriſti Cantuarienfis, &c. By which 
he diſpenſed with the Law of England in 
this Caſe. Vide Lib. de vera differentia Rt 
giæ Poteſtatis & Ecclefiaſtica, edit. 1534 
where all the ſaid Charter is recited 4 
large; and the like Charter was granted to 
the Abbor of Abbingdon by King Kenulphth 
&c. Davis's Rep. 72. b. 73. a. 


8. The 


Jura Eccleſiaſtica, 

8. The King did by his Charter tranſlate 
anons Secular into Regular and religious 
Werſons, which he did by his Eccleſiaſtical 
vriſdiction, and could not do it, unleſs he 


P © 
LIN 


bo 


are Regis Eccleſ. 16. b. | 

9. The Concurrence of the Pope to Ex- 
ptions from ordinary Juriſdiction to reli- 
jous Houſes was not antiently thought ne- 


luthority exempted Abbies from Epiſcopal 
uriſdiction, and it hath always been a re- 
eiv'd Rule, even in Times of Popery, that 
e Chancellor ſhall viſit a Church of the 
Ling's Foundation, tho' not ſpecially ex- 
mpted. Hawk. Pl. Cro. Præmunire, Sect. 6. 
Wo. Litt. 44. a. Fitzb. N B. 22. 4. 2 E. 3. 
5. 4. 6 H. J. 14.4. 


he Canons, but a Metropolitan could not. 


2. To be a Prieft, &c. 


1. 11 HJ. By the Eccleſiaſtical Laws 
lowed here, a Prieſt cannot have two Be- 
efices, nor a Baſtard be a Prieſt ; yet the 
ing may, by his Eccleſiaſtical Power and 
Juriſdiction, diſpenſe with both of theſe ; be- 
auſe they are mala probibita, and not mala 
per ſe. 5 Co, De Jure Regis Eccl. 28. a. 


3. In Matters of Faculties, or Diſpenſations 
to for Pluralities, &c. 


„1. The King of England only might, de 
Fure, diſpenſe with the Eccleſiaſtical Law, 
| before 


ad Juriſdiction Eccleſiaſtical. 5 Co. De 


ſary ; and our antient Kings of their own 


13 


10. * Moore and Moore, Lord Chancellor * In Canc. 
aid, That rhe King might diſpenſe with 4 before 


17414 


| 1. 0 


or Diſpenſations. Dav. 43. a. which gan 


of Canterbury. 


Faculties, de Fure, might diſpenſe with t 
Eccleſiaſtical Law in the Cafe of a Cm 


faſtical Laws were firſt hatch'd at Ry 


| Notitia : hec regula (faith he) ub; in R 


ob ſervatur tanquam Lex Regni, non tangu 


$43 
Diſpenſations, Sc. ſhall be granted by 


ed in any other Manner. This Statute 1 
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Jura Eccleſiaſtes; 


before the making the Statute of Fac 
Power prout in that Statute to the Archbiſſ 


2. The King of England, and not! 
Pope, before the Statute of Diſpenſationz 


dam (as was the principal Caſe) and 
other Caſes; for tho* many of our Ed 


yer ſuch of them as have been eſtabliſh 
and confirmed in this Realm by Acceptan 
and Uſage are now become Engliſh Law 
ne ſerront amplius repute Romiſb C 
nons or Conſtitutions, as Rebuffas, ſpeakin 
de Regula Cancellaria Romana de veriſii 


Francia eſt recepta, & Lex Regni effetiu\ 


Pape regula ; & Papa eam revocare non] 
zeſt. Da. 12. a. 3 I, 
3. The Crown having by the Statute! 
25 H. 8. the Supremacy united to it, whi 
the Pope had exerciſed, might grant I 
penſations without the Archbiſhop, in Cal 
where the Archbiſhop might not by t 
Stat. 25 H. 8. becauſe all ſuch Authority i 
the Pope uſed (though it was only by Lam 
tion) is given to the Crown. Mo. fol. 5: 


4. The Stat. 25 H. 8. which appoints 
Archbiſhop of Canterbury, and confirm 
under the Great Seal, notwithſtanding © 
negative Words, that it ſhall not be gran 


1 


Jura Eccleſiaſtica. 


Rome to the Archbiſhop ; but the King by 
bis Prerogative at Common Law might have 

done it, Sc. Coo. Elix. 542. 
5. All the Judges agreed, that the 
Queen, by her Prerogative, without the 
Archbiſhop, may grant to a Biſhop to hold 
a Church in Commendam, notwithſtanding 


ce Stat. 25 H. 8. Cro. Eliz. 601. 


6. As to Biſhops. 
1. A, to their Inveſtiture. 


W King by his Prerogative might 
1 make a Biſhop ſans HElection, or in- 
ſtal a Biſhop per Aunulum & Baculum: He 
might elect a Biſhop de novo; alſo he might 
qu confecrate a Biſhop by his legal Authority: 
He might grant Spiritual Juriſdiction to a 
Dean ; and he might erect a Prior and 
te Convent into a Biſhoprick. Palm. 25, 27. 
hie 2. The Pope himſelf was elected by the 
yl Emperor till H. 5. and Holfan, who was 
Cali alſo canonized for a Saint, was inveſted by 
ti Edward the Confeſſor, and was made by 
him Biſhop of Minton; and therefore whet\ 


many Biſhopricks into his Hands, and pur 
tit to Wolſtan to reſign his Staff and Epiſco- 
sb Pal Juriſdiction, Wolſtan anſwered, Quomodo 
i adam tibi quod non dediſti mihi? And ſo 
irn went to Sr. Edward's Tomb, and there ſur- 


rau veſted by the King per annulum & baculum ; 


e i 4nd Canonical Election, by the Canons of 


the 


iy transfers the Authority of the Biſhop of 


Milliam the Conqueror came to re-aſſume 


render d; ſo the Biſhop of London was in- 
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Eli. 52. Vide Da. 90. b. 91. à4. b. 92 


were regular and mort in Law; yet tt 


King by bis Charter did divide that Corpo- 


Jura Eccleſiaſtica; - 

the Church, of the Biſhop was not perfech 
ly eſtablithed in England till King Fobn 
Reſignation, which is in the Tower; but 
this Printe, unhappy as he was, did not giv 
all his Power, but reſerved to himſelf, 
1ſt, The Temporalties during the Vacation; 
2dly, The Power to make Conge d Effie, 
and, 3dly, His Royal Aſſent. Palm 26, 


2. As to their Temporalties. N 


1. The King by his prerogative hall have. 


the Extent Lands of the Freeholders of 


Archbiſhops and Biſhops, when ſuch Te. 
nants be attainted for Fglony in Time d 
Vacation, whilſt their Temporalties in the 
King's Hands, to give at his Pleaſure, Caving 
to {ſuch Prelates the Service that is thereto 
due and accuſtomed. Stat. Prerogativa Rel 
gis, cap. 14. 3 1 

2. The Queen is the Head of the Church 
and hath the Temporalties of Biſhops. Ov. 


a. 6. 


7. May found Spiritual Coipe 


rations. 


I. HE Kin only may grant, or l. 
F cence, 8 found a Spikieual Corpo 
ration. 5 Co. de jure Regis Eccl. 26. a. 
2. Anno 49 E. 3. Where the Abbot d 
Weſtminſter had a Prior and Convent who 


7 ration 
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ration, and made the Prior and Convent a 


17. 4. 


8. Ar to Suits in the Eccleſiaſtical 
Courts. | 


other Perſon. 


t. A LL Suits in the Eccleſiaſtical Courts 
LA ex Officio are for the King. 5 Co. 51. 
Cro. Car. 4), 68, 199. Hob. 81, 82. Cro. Ja. 


e. 
of WY 335- 

he | 

Jl 2. Theſe Courts may not proceed to Trial in 


ſeveral Matters, without the Royal Com- 
mand. | 


1. In the Reign of H. 3. and of his Pro- 
genitors, and ever ſince, if any Iflue were 
joined upon the Loyalty of Marriage, gene- 


Officer and Miniſter of bis Court, to certify; 


Prall which does apparently prove, that theſe 


Eccleſiaſtical Courts were under the King's 
Joriſdiction and Commandment, Cc. 5 Co. 
l. De Jure Regis Eccl. tx. bs, Vide Matters 

P0 Matrimonial. 


Vor. I 6 


diſtinct and capable Body to ſue and be ſued 
by themſelves. 5 Co. De Fure Regis Eccl. 


1. They are for him, tho proſecuted by any 


ral Baſtardy, or ſuch like, the King ever 
writ to the Biſhop of the Dioceſe, as mediate 
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3. He may pardon Offences againſt the Ei. 
cle ſiaſtical Laws: I 


1. The King may diſpenſe with the Ec. 
cleſiaſtical Laws, and as he may ditpenſe 


with them, ſo he may pardon all Offence 


againſt ſuch Laws, and his Pardon is a Bar 
to all Suits pro ſalute anime, or Reformation 
of Manners, and alſo all Suits. ex. officio in 
the Eccleſiaſtical Courts, as in Hall's Caſe, 
5 Co. 51. Dav. 13. a. Vide The King Ki. 
preme, Ads of Parliament concerning. Vide 
poſt Eccleſiaſtical Courts, their Sentences, ani 
thoſe affected by the King's Pardon, 


9. So he is capable of Proxies, &c. 
I. Proxies. 


1. PHE King is capable of Proxies; for 


„by the antient Laws of the Realn iſ 


tbe King hath Power to viſit, reform and 
correck all Abuſes and Enormities in the 
Church: And by the Statutes made Jempot 
H. 8. the Crown was but remitted and re- 


ſtored to its antient Juriſdiction, which ws i 


uſurped by the Biſhop! of Rome; by 33 £.3. 
made in Aid of the King, 103. Reges Sac 
oleo uucti ſpiritualis juriſdictionis ſunt capt 
ces, and Proxy is a Profit of Juriſdiction. 
10 H. 7.18. Rex eſt mixta perſona cum ſacer- 
dote; alſo the King might have Tithes, bf 
the Common Law, of which a Lay Peron 


was not capable. 22 Af. pl. js. 21 H. J 


Caſaucus in Catalogs. Gloriæ Mundi, pt. 5. Ci. 
| fiderationt 
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ſderatione ſecunda, cites a Text of Canon 
Law, (Vz.) Quod omnes Reges dicuntur Cle- 
ric, and alſo another Text of the ſame 
Law,” Qudd canſa ſpiritualis committi poteſt 


© RY Principi laico. Dav. 4 a. 

mn 

1 2. Mortuaries. 

In 1. The King hath a Mortuary after the 
in Death of every Archbiſhop and Biſhop ; he 
e hath after ſuch Deaths fix Things, 1. Opti- 
. un equum, five palfridum, ipſius Epiſcopi, cum 
de N [e112 & fræno. 2. Unam chlamidem five clocam 
cum capella. 3. Unum ciphum cum coopertorio. 


4 Unum pelvem cum lavatorio five aquar. 
5. Unum annulum aureum. 6. Necuon mu- 
tam canum, which ſaith the Record, ad Do- 


oc, RY 174m Regem ratione prerogative ſue ſpectunt 


dpertinent. And there is,a ſpecial Writ 
which iſſueth out of the Exchequer, after 
the Death of the Biſhop, for anſwering of 
the ſame, and this is called Multa Epi ſcopi, 


was a Pine to the King for Power to make 


have the Probate of other Men's Teſtaments, 


and granting Adininiftration ; for true it is 
va wbich is ſaid, Nullam babebant Epi ſcopi ant 
„J oritatem præter eam, quam a Rege acceptant 
actd 


referebant, jus teſtamenta probandi non ha- 

lebam, adminiſtrationis poteſtatem chiguam 

delegari non poterunt, nec ißſi quidem tefta- 

menta facere de jure communi, dum id illis, 

regnante H. 3. conſenſum erat & confirmatum, 
vente E. 1. &c. 2 Inſt. 491. 


G-8 3. Tithes 


or Maltura Epiſcopi, a Mulcta, for that it 
their Laſt Wills and Teſtaments, and to 
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3. Tithes. 


1. Tithes ariſing in Places extraparochia 
the King ſhall have; for that he having the 
Supreme Eccleſiaſtical Juriſdiction is bound 
to provide a ſufficient Paſtor that ſhall have 
the Cure of Souls of that Place; and by the 
Common Law of England it is evident; that 


no Man, unleſs he be Eccleſiaſtical, or hath I 


Eccleſiaſtical Juriſdiction, can have Inheri 
tance of Tithes. 5 Co. De Jure Regis Ec, 


15.8, 


10. As to Matter of Viſitation. 


1. there the Crown is Founder. 


1. 20 E. 3. A+ Religious or Eccleſiaſti- 


| cal Houſes, whereof the 
King was Founder, are by the King exempt 
from ordinary Juriſdiction, and only viſit 

ble and corrigible by the King's Eccleſiaſti- 

cal Commiſſion. 5 Co. De Jure Regis Ei 

15. a. 

18 The Abbot of Bury in Suffolk was es. 
empted from Epiſcopal Juriſdiction by tbe 
King's Charter. 5 Co. De Jure Regis Ei. 
15. 2. £1 6.3: | 


Vide poſtea Charities, &cwiſited |) 


the Founder, &c. etiam Impropriations. 


2. I 


— — — 2 
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2. Is general Viſitor. 

1. The King hath Power to viſit, reform 
and correct all Abuſes and Enormities in the 
Church. Dav. 4. 4. 

Vide ante The King Supreme, ſo capa- 
ble of Proxies. et 


3. May exempt from Ordinary Viſitation, 
QC, | 1 995 


1. The Law of England is, that every 
Spiritual Perſon is viſitable by the Ordinary; 
yet King William the Conqueror by bis 
Charter exempted the Abbey of Battel from 
the Viſitation and Juriſdiction of the Ordi- 
nary, by which he diſpenſed with the Law 
of Holy Church. Dav. 12. b. 73. 4. 

2. King Kenuphus, who reigned anno 755, 
beſtowed upon the Monaſtry of Abingdon in 
Com” Berks, quandam Ruris ſui portionem , 
c. & quod prædictus the Abbot, c. ab omni 

Epiſcopali Fure in ſempiternum eſſet quietus, 
& ut inhabitatores ejus nullius epiſcopi aut flo- 
rim offi: talium jugo inde deprimantur, ſed in 
cuuctis rerum eventibus & diſcuſſionibus cali ſa- 
rim, Aboatis Monaſterii prædicti decreto ſubji- 
ciantur, ita quod, Sc. By which, as appears, 
the King by his Charter in Parliament, Cc. 
diſcharged and exempted the ſaid Abbot 
from Epiſpcopal Juriſdiction, and granted 
the Eccleſiaſtical Juriſdiction to the ſaid Ab- 
bot with his ſaid Abbey, which continued 
till the Diſſolution. 5 Co. De Jure Regis 
Eccl. 9. 5. 1 2. 


C3 3. 17 F. 
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3. 17 E. 3. The King may not only ex. 


empt any Eccleſiaſtical Perſon from the ju- 
riſdiction of the Ordinary, but may grant 
to him Epiſcopal Juriſdiction, as the King 
had done of antient Time to the Arch. dea. 


con of Richmond. 5 Co. De Fure Regis Rall 


14. b. 15. a. 


11. As to Appropriations and In: 


propriations. | 


2D King ſole, without the Pope, 


might make an Appropriation. y FE. , 
Fitz. Quare Impedit, 19. So in the Caſe of 
the Bithop of St. David's. 11 H. 4, 213. 


 Dav. 73. a. 


2. Every Appropriation compriſeth in it 


a Diſpenſation to the Parſon imparſonee to 


have and retain the Benefice in Perpetuity ; 


as in Grendon's Caſe in Plow. Com. 503. In 
which Act the King by the Common Lan 


muſt always be an Actor, not only as Su- 
Yreme Patron, as is alſo obſerved in Grendon's 
Caſe, but alſo as Supreme Ordinary ; for the 
King ſole, without the Pope, might make an 
Appropriation. J E. 3. Fitz. Quare Impedit. 
So in the Caſe of the Biſhop of S. Davids, 


11 H. 4. 213. ö. Hankford put this Queſtion; 


If the King had granted before the Creation 
of a Biſhop, that he might hold the Benefice 
and the Biſhoprick together, as the Apoſtle 
had done, (as they then affected to call tht 
Pope) whether ſuch Grant ſhould be good? 
Norton and Skreene good enough. So 4 U 
7. 12. a. in the Caſe de malo prohibito & mall 
in ſe, it is held, that the King might * 

penſe 


nt, A, — & ff, IT 9B MH 
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penſe with a Prieft to hold two Benefices, 
| #7 with a Baſtard, that he might be a 
Prieſt, notwithſtanding the Eccleſiaſtical 
Laws, which ar to the contrary. And as he 
might diſpenſe with the Laws, ſo he might 
pardon all Offences againſt thoſe Laws; and 
his Pardon is a Bar to all Suits pro ſalite 
anime, or reformatione morum, and alſo all 
Suits ex officio in the Ecclefiaftical Court, as 
in Hall's Caſe in 5 Co. 51. Dav. 73. 4. 

3. Tempore E. 3. it was agreed, that no 
Man alone can make an Appropriation of 
any Church having Cure of Souls, being a 
Thing Eccleſiaſtical, and to be made to ſome 
of WY Perſon Eccleſiaſtical, but he who hath Ec- 
„c(leſiaſtical Juriſdiction; but William I. of 

himſelf, without any other, (as King of Eng- 
it land) mandy Appropriations of Churches with 
to Cure to Eccleſiaſtical Perſons; wherefore it 
; ſbolloweth, that he had Eccleſiaſtical Juriſdic- 
In tion. 9 Co. De Jure Regis Eccl. 10. b. 
4 The King can conſtitute Appropriations, 
u- WJ unite Churches, erect Eccleſiaſtical Benefices 
/'s WW or Dignities, diſpenſe with Irregularities, 
he exempt from Eccleſiaſtical Juriſdiction and 
an the Execution of their Sentences, wherein a 
. private Intereſt is not concerned. He can 
is, i ſuſpend the Effect of their Sentences, even 
u; in 2 Criminal. Ha. Anal. 19. 


ils 


12. 4s to Ref, ination. 


I, General. 


H.. A Reſignation to the King, as he is 

Supreme Ordinary, vis. Supremo Ca- 
i. iti Eccleſiæ, is as good as to the immediate 
W; C 4 Ord- 


Jura Eccleſiaſtica. 
Ordinary; though by him collated. Dyer 
2944. 12 | : | 1 

2. 12 Elix. It was adjudged in the Court 
of Common Pleas by Sir James Dyer, Vi. 
fon, and the whole Court, that a Dean, or 
any other Eccleſiaſtical Perſon, may reſign, 
as divers did to King E. 6. for that he had 
the Authority of the Supreme Ordinary, 
5 C. De Jure Regis Eecl. 34.b. © 

3. The King, at Common Law, might 
have taken Reſignation, whereby to extin- 
guiſh a Prebend or Parſonage, which no Bi. 
ſhop could. Palm. 47). 


2. The Words proper thereto. 


1. It was agreed by all, that Reſiznare is 
not the Law Term; but the Word renun- 


ciare, cedere, vel demittere, and theſe are the 


Terms uſual in Reſignations. Dy. 294. 


13. To preſent. 
1. By Lapſe. 


1THE King hath his Preſentment by 


= Lapſe by the Common Law, as So. 
preme within his own Kingdoms, and as {uct 
hath Power to provide a competent Paſtor 


for the Church. 5 C. De Fure Regis Ec. 


V 

2. The King's Prerogative is, that no 
Time ſhail prejudice him, ( Nullum temp! 
occurrit Regi) in Point of Preſentation to 1 
Church. Sat: de Prerogatica Regis, 17 E. 2 
c. 8. Vide 7 Co. 28. Dy.36. Bro. Tit. Parlia. 
ment, 6. | 


3. Al 


Jura Eccleũaſtica. 
3. All the Judges and Barons agreed, 
hat the Preſentation of the King by Lapſe 
all be ſaid to be in another's Right; for 
hough he preſent ratione Prærogativæ, yet 
e preſents as in the Patron's Right. Cro. 
ar. 356. . [ET . 
4. The King grants an Advowſon to 
„hat, who granted over to Savil, and after 
he King preſents by Lapſe, before any ac- 
ual Seiſin in either of the Grantees by Pre- 
entment, this Preſentment of the King by 
Wavſe affirms the Poſſeſſion of the Grantee, 
and does not caſt a new Fee upon the King. 
Alm. 311, 312. 25 


2. I here Clerk preferred by him. 
N 
1. On Promotion of an Incumbent to a 
Biſhoprick, the Crown has a general Right 
to the next Avoidance, and is not reſtrained 
to within the Life of the Preſentee. Nullum 
tempus, &c. The King v. The Biſhop of Ar- 
magh and Dr. Haley. FRE 

2. When an Archdeacon is preferred by 
the King to a Biſhoprick, he bas the Preſenta- 
tion to the Archdeaconry, in Reſpect of 
the Temporalties of the Biſhop, Patron of 
the Archdeaconry, and not by any Preroga- 
tive, and ſo it is, if an Incumbent. in Jre— 
land be made a Biſhop in England. 4 Cs. 
Inf. 356, 357- 
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2. May gram Commiſſions, of Review, Ne 


fe C tefi alte 7 


14. He 35 the Dernier Reſort. 


1. So no Appeals From. 


O Appeal lies from the Sentence i 
the Crown. 4 Inſt. 343. 


Jura 


1. Vide poſtea Commiſſions of Review, & 


1. General to him. 23 


The Pope. 
An Uſurper. 


II. Particular In ſtances. 30 


1. In impoſing his Lacs. — 
2. Sending Legates hither. 32. 
3. In granting Sa nbtuarier, ha 
e 2 14 „c; —; 63. — 
5 — Fes erantine 555 iſfions. 5, 
5. In granting Bulls, — Tri, 
&c. 3b, 
6. As to Appeals to him. — 


7. 4s to Biſhops Palle, and the 
Inoeftiture of them. 11 


Ne. 
te 


e 1k 
{7 
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8. In his Excommunications. 


I. The Conrſe of his and other 
Eedefiafticks in their Uſurpa- 
tions npon the Crown and the 
Dignity Royal, and the Sove- 
reignty and Juriſdiction of the 
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Temp oral Courts, and the Op- 


poſition the ſame have from 
Time to Time met with. 39 
Oe enomal | Ny IT ny 
J. The Courſe of their Uſurpations. ay — 
3. The Oppoſttions the ſame have 


met with; CI hee ? 


9 


OO 
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Palm. 463. 
2. This Spiritual Prince (as bis Creatures 
ile him) the Pope, grew to his Greatneſs 
pation upon other States and 
hurches. Dav. 88. 4. | 
3. The Pope cannot alter the Laws of 
England, as was reſolved 11 H. 4. 5 Co. De 
Fure Regis Eccl. 23. a. ; 

4. Lord Coke takes Notice, that the firſt 
\ttempt of any Appeal to the See of Rome 
ut of Ezgland was by that Arch Rogue Au- 


dy Uſur 


— — — 


I. General to him. 


HE Pope at firſt did not aſſume 


to himſelf all Power, but be- 


gan to infringe upon the Laws 


with ſome Sort of Modeſty. 


ſelme 


28 Jura Eccleſiaſtica. 
ſelme Biſhop of Canterbury, and which tod 
no Effect. 4 Inf. 341. * 
„ 3. The Pope ſo long ago as anno 50 Pbl 
was ſo much deſpiſed and diſregarded, as en 
be called. Dæmon, and the Bull-Calf of Rom * 
Vide The Table to the Tear- Books. 
6. Whatſoever the Pope did in this Ki 
dom, even then when he was in the greate 
Height and Strength, and when indeed! 
was Demon meridianus, was of no bett 
Force in Right and Juſtice than at th 
firſt,” when he was but fimple Biſhop «© 
Rome; fo whatſoever he did was coram un 
judice, and ſo Jus non habenti tuto non pf 
retur, as is clearly declared by the Statut 
28 H. 8. cap. 16. ſect. 1, 2. Hob. 146. 
J. The Pope could not make Ordinance 
againſt any Statute Law. Cro. Fac. 51). » 
8. The Pope had no Right to medd: 
with any Advowſon, Benefices, Oc. Ci 
bY. Dor as 1 
9. The Pope cannot diſpenſe with an 
Temporal Laws, though they tend in ordin 
ſpirituali; a fortiori not with the Statute 
Law. All Diſpenſations from him are void 
and of no Force, contrary to the Law of the 
Land; a fortiori where the Law prohibits 
him to meddle with Benefices, Oc. Cro. 7a. 
17. 
F 5 The Pope's Collector or Miniſter (8 
ſay our antient Books) had no Juriſdiction 
within this Realm. 4 Inſt; 321. 
11. 12 R. 2. Againſt an Incumbent of e 
Church in England another ſued a Provilion 
in the Court of Rome, and there purſue 
until he recovered ' the Church againſt i 


Incumbent, and after brought an Action 0 
Account 
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account againſt him, as Receiver of divers 


)blations and Offerings which the Incum- 
ent had received). The whole Court was 
f Opinion againſt the Plaintiff, and there- 
pon he became Nonſuit, 5 Co. De Fare 
Legis Eccl. 20. b. yas 
12. See Gerrald Cambren, lib. 2. c. 34. 
empore H. 2. A Synod of the Church of 
reland was held at the Caſtle, at which Sy- 
od it was (inter alia) ordained, uod omnia 
jvina, juxta quod Anglicana obſervat Eccleſia, 
n omnibus partibus Hy bernie: amodo tracten- 
tr. Dignum enim & juſtiſſimum eft, ut ſicut 
WD ominum & Regem ex Anglia divinitus ſortita 
Hybernia, ſic etiam exinde vivendi formam 
ccipiant meliorem. Dav. 412. b. 


s many particular Laws made in Jreland a- 
zainſt Proviſions, Citations, Bulls and Breves 


ame Parliament 10 H. J. cap. 5. a ſpecial 


Kugland made againſt Proviſors; and before 
his, (viz.) 32 H. 6. cap. 4. and again 28 U. 6. 
ap. 30. the like; and before them the like 


3. in the famous Parliament of Kelkenny ; 
nd a Statute of like Sort, ) E. 4. c. 2. and a 


| woe than all theſe was the 16 E. 4. cap. 4- 


Hurt 


ums of Money, (which in Truth were the 


13. Though the firſt Parliament held in 
Ircland was after the firſt Law made in Eug- 
end againſt Proviſors ; yet there have been 


f the Court of Rome, as are to be found in 
the Parliament Rolls in England. In the 


aw was made, enacting, authoriſing and 
onfirming in that Realm all the Statutes of 


aw was enacted by Parliament 40 E. 3. cap. 


at ſuch as purchaſe any Bulls of Provi- 
Non in the Court of Rome, as ſoon as they 
ave publiſhed or executed the ſame to the 


Hurt of any Invdimbeurz ſhould: be Judy e⸗ 
Traitors. Dav. 8). 1 ce 
T4 The Jriſhi Nation bleed to al Hor 
Statubes made in Euglaud, and the an 
were eſtabliſhed: and wadd: of Force in Jr 
land by the Stat.” 10 H. _ 22. Dan 
89. a. h. 
15. Decreta Oenciliortnt non Higabant Ren 8 
abe. Mdor 906. | W 
16. Papa uon tollit Fur | 
tertii. 50 
17). Talis: orveſtentenr Moris Can 
Pap: convedentis gualis \ 
Juris. 
1 Leg er Auglicæ fone Parliaments mutig 
3 2 Inſt. 619 
19. 30 E. 3. If Excommunication, bein jor 
the extreme and final End of any Suit in 
the Court of Rome, be not to be allowed 
within Exgiand, it conſequently followeth 
that by ther ancient Common Laws of EN 
land; no Suit for any Cauſe, the? it be 5p. 
ritual; rifing within 'this:Realm,-ought to bn 
determined in the Court of Rome, Que 
fruſtra expectatur Eventus cijur eſfectus nullu 
ſequitur. 5” Co. De Jure ger Decl. 15. b. 


II. P ot lan Inſtances w 
12 impoſing bis Laws. 


i JF HEN the Biſhop of Rome pet 
ceived” that many of his Canon 
were received and uſed by divers Nations 
of Chriſtendom, by Colour thereof be 
claimed Eccleſiaſtical Juriſdiction in eve!) 
376 14-6 Realſ | 
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ealm and State where his Canons were 
ceived, and ſent his Legates with ſeveral 
ommiſſions into the ſeveral Realms of 
hriſtendom to hear and determine Caufes 
ccording to ſuch Canons; tho* the Pope 
or his Miniſter upon the firſt Ventir.g and 
ttering of them durſt not call them Laws, 
e committerent crimen læſæ Majeſtatis in 
rincipes, as Marſil. Pat. hath well obſerv'd. 
ib. Deſenſor Paci s, Part 2. cap. 23. Who 
ſo ſaith in the ſame Book, that thoſe Ca- 
ons, in as much as they are made by the 
Hope, zeque ſunt humanæ Leges, neque di- 
2, ſed Documenta quædam & Narrationes; 
et when he found his Canons receiv'd, 
low'd, and uſed in Part by ſeveral Na- 
ons, he compiled them into Volumes, and 
nailed them Fus Canonicum, and ordained 
Wat they ſnould be read and expounded in: 
Univerſities and publick Schools, and 


hriſtians on Pain of Ex communication, 
nd often endeavoured to enforce them by 
vercive Power, and took upon him to in- 
rpret, abrogate and diſpenſe with ſuch 
aws in all the Realms of: Chriſtendom at 
is Pleaſure; ſo that the Canoniſts aſcribe 
d him this Prerogative, Papa in omnibus 
ure poſitivis, & in quibuſdam ad jus divinum 
rtinentibus, diſpenſare poteſt, quia dicitur 
mua Fura babere in Scrinio Pectoris ſui 
uantum ad Interpretationem & Diſpenſatio- 
em, Lib. 6. De Conſt. Cap. Licet. Dav. 71. 
.“ Auno 25 E. 1. Simon, a Monk of 
alden, began to read the Canon Law in 


Decret. 


ommanded they ſhould be obeyed by all 


be Univerſity of Cambridge. See Stow and 
ang bam, and the Manuſcript, Lib. 6. 


FO 
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Decret. in the Library of New College, Oxm 
where is wrote in the Front Auno Domi 
1258, which was 26 E. 1. 19 November, j 
Eccleſia Fnatrum predicator” Oxon ſuit fall 
Publicatio. Lib. 6. Decret. By which it ap 
pears, when the Canon Law was firſt in 
troduced into England. But the Juriſd 
tion which the Pope claimed in England, by 
Colour of this, was a meer Uſurpation, t 
which the Kings of England always fron 
Time to Time made Oppoſition, even ti 
the Time of H. 8. Dav. 71. b. 


2. Sending Legates hither. 


1. IN Ed. the 4th's Reign, a Legate fron 

the Pope came to Calais in his Way 
to England; but the King and his Council 
did not ſuffer him to come into Eugland til 
he had taken an Oath, that he would at 
tempt nothing againſt the King or bi 
Crown. And fo the like was done in hi 
Reign to another of the Pope's Legates, and 
this is ſo reported 1 H. 7. fol. 10. 5 Co. Dt 
Jure Regis Eccl. 27. a. 


3. In granting Sanctuaries; whit 
- they are, &c. 


1. The Sorts. 


1. OAnctuaries are of two Sorts, wh 

iſt, Private, as Weſtminſter, and tO 
like; 2dly, General, as is every Church 
Bro. Coron. 181. in Fine. 


+ 


2. A 


Jura Ectleſiaſtiea, 
2. As 70 che Pope's Granting thereof, 3 . 


1. The Pope ſans le Roy hath no Power 
make a Sanctuary. Keil. 196 
2. In E. 4.'s Time, the Pope granted to 
De Prior of St. John to have Sanctuary 
thin his Priory, and this was pleaded and 
aimed by the Prior; but reſolved by the 
ages that the Pope had no Power to 
ant any Sanctuary within this Realm, 
d therefore by Judgment of Law 'the 
me was diſallowed. 5 Co. De Jure Regis 
ccl. 26. a. Hare [3-6 : 
3. If a Man takes to a Church, and the 
oroner comes to him and demands of him 
herefore he took to the Church, to which 
> anſwers he will adviſe forty Days before 
& will declare the : Cauſe, the Coroner, in 
ch Caſe, may draw him out inſtantly ; 
ut if he would confeſs to him the Felony, 
e might remain there forty Days before he 
djure. Econtra, where he takes Sanctuary 
; Weſtminſter, and the like; for there he 
ay refnain for Life, unleſs in Caſe where 
e Statute hath changed the Law. Bro. 


jure within forty Days, the Coroner ſhall 
Ive or affign him a certain Day to do it in. 
ro. Coron. ſupra, Lit. Bro. Caſe 515. 

4. None ſhall take Privilege of a Church 
nleſs he be in Danger of Life. Bro. Coron. 
81. nor none ſhall have the Privilege of 
anctuary, but he who is in Jeopardy of his 
ite. Lit. Bro. Ca. 515. Bro. Coron. 181. 

5. Sanctuary can only be forgrhe Liſe of 
Man, as for Treaſon, Felony and Homi- 


0708, 180. Sanctuary 11. But if he would 


Vol. I. a D cide, 


330 
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cide, and not for Debt; and therefore 
Grant or Preſeription to have Sanctuary fy 
Debt is void, for that it is againſt Law; h 
if his Body be in Execution, and he eſcap 
and come to a Sanctuary which is for the Li 
of Man, he ſhall enjoy it; for that by log 
Impriſonment his Life might be in Danger; 
and if the Church be ſuſpended for Bloc 
ſted; yet he who takes the Church for R 
lony ſhall enjoy it for forty Days. Bn 
Sanctuary ſupra. Lit. Bro. Ca. 518. 
6. Abjuration for Felony difcharges al 
Felonies whatſoever committed before 
Abjuration. A Man may nor abjure ſa 
Petit Larceny ; but only for ſuch Felon 
for which he ſhould ſuffer Death. Bro. ( 
ron. 182. Lit. Bro. Ca. 515. | _ 
7. Sanctuaries. . Keil. go, 229. Dalt, 1 
Lamb. 23, 40. 5 Mod. 130, 1 And. 20 
2 Leon. 175. Saik. 347. 2 Inft. 17, 10 
633. 189, 218. 12 Co. 81. . Moor 55 
Fitz. Abr. 295. 4. Hol. 270. Dyer 
Hard. 211. 57 17 A 


4. In granting Proviſions. 


6 Ebnffus, Lib. de praxi Beneffciou 
X puts this Rule, quod quando Lai 
Patron non pra feutavernut infra temps 
jure prefixum, ita quod Collatio re voluta ſit 
Superiorem per Lapſum Tem poris, Papa i 
jure providere poteſt fine derogatione juris N 
tromatus Laicorum. Dav. Reports $1. a. b. 
2. Anciently the Proviſion of the Pope 
mounted to Collation, and upon that tf 


Proviſor might enter, as in Pics. cy 


Jura Sccleſiaſtica. 


hat Proviſion is as Inſtitution and Accep- 
ance as Induction. Dav. $2. a. 

3, The Truth is, the Faculties or Diſpen- 
ations granted by the Pope touching Ec- 
leſiaſtical Benefices in Ergiand were always 
z-ainſt the Law of the Realm; for it was 
zere Uſurpation upon the Crown of Eng- 
and before the Statutes made againſt Provi- 
ors, and thoſe Statutes were made in De- 


2 FE. 2. Fitzh. Suare Impedit 169. 19 Ea. 
ib. Onare non admifſit J. 15 E. 3. Fitzh. 
are impedit 160. 21 E. 3. 40. 11 H. 4. 
230. 2. Dav. 8 1. a. FT 3 

4. The Pope had no Power here in Eng- 


emporal he had no Power. 13 E. 2. In 
he Exchequer, the Biſhop of Wincheſter 
as an Alien and collated by the Pope, 
whereupon the King at Lambeth proteſted 
hat all Biſhopricks in Ezgland belonged to 
im and his Patronage, and proteſted he 
vould not admit the Biſhop; whereupon 
e renounced all Title in the Temporalties 
dy the Pope, and prayed the King to ad- 
ru vit him, and ſo he did; for where a Tem- 
Poral Fee is mix'd with a Spiritual Con- 
ei, the Pope hath not any Juriſdiction. 
en. 220. | 


D 2 Ly bhi 


aſe, 500. and 11 H. 4. 220. Hankford ſaid, 


laration of the Common Law in this Point. 


aud but in Things meerly Spiritual, and if 
Things Spiritual were mix'd with Matters 
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That the Bulls of the Pope may not chan 
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3. granting Bulls, Bren 
. its, &c. 


AY to the Pope, it is often ſaid in th 
ſhop of St. David's Caſe, 11H 


the Laws of England, which agrees with the 
Common Law, aon valet Declarativ Pi 
vel Regis in præjndicium tertii. Revifſus ij 
Praxi Beneficiorum, Lit. De non tollendo ji 
quiritum, and elſewhere, he faith per Caf 
fulam motu' proprio, Ec. Papa non toliit ji 

tertii, Talis preſumitur Mens Pape conf 
dentis, qualis eft Juris. Donatio principis il 
telligitur, ſine prejudice tertii. Dav. 15.b. 


6. Asto Appeal; to him. 


Vide The Courſe of Eccleſiaftical 0 
wh ion, the Oppoſition, &. 


7. As to Biſhops Palls and the 


Inveſtiture. 


Vide The Corſe of Eccleſiaſtical Ii 
Dat ion, the Oppoſition, Re. 


8. His Excommunications. 


N an Attachment upon a Prohibiti 
the Defendant pleaded the Pop 
Bull of Excommunication of the Plain 


fl 


a hos ED: ot 
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he had not the Certificate of ſome Biſhop 
within the Realm teſtifying this Excommu- 
nication ; to whom the Counſel for the De- 
ſendant anſwered he had not, neither was 
ir, as he ſuppoſed, neceſſary ; for that the 
WBulls of the Pope under Lead were notorious 
Wenough ; but it was adjudged that they were 
not ſufficient ; for that the Court ought not 
to have Regard to any Excommunication 
Wout of the Realm; and therefore the 
W Plaintiff was not diſabled. 5 Co. De Jure 
Regis Eccl. 15. b. 16.4, 31 E. 3. 


W the Archbiſhop, though diſannulled by the 
Pope or his Legates, is to be allowed; nei- 
cher ought the Judges to give any Allow- 
' ance of any ſuch Sentence of the Pope, or 

his Legate. 5 Co. De Fure Regis Ecci. 14. b. 

3. Excommunication made and certified by 
the Pope is of no Force to diſable any Man 


the Common Law, before any Statute was 
made concerning foreign Juriſdiction, 5 Co. 
De Fure Regis Ecel. 26. a. 
4 12 E. 4. The Pope's Excommunica- 
tion is of no Porce within the Realm of 
England. 5 Co. De Jure Regis Eecl. 27. a. 

5. Regnante Richardo fertio, It was reſol- 
ved by the Judges, that 'no Judgment or 
W Excommunication in the Court of Rome 
WW ſhould bind or prejudice any Man within 
England at the Common Law. 5 Co. De 
Jure Regis Eccl. 2. a. b. See alſo 1 H. 7. 
fo. 10. mentioned by Lord Coke in his ſaid 
Sth Report, Part 1. fo. 2. b. 


D III. The 


he Judges demanded of the Defendant, if 


2. Anno 16 E. 3. An Ex communication of 


within Eugland; and this (as is 8 H. 6.) by 


Vide The Courſe of bis Ujiurpctions, &c. 
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Church of Rome, and in that Reſpect we 


binding Laws upon all Nations, without 


10 Time have diſavowed the Pope's Supre 
-macy, and many of them to this Day, pai 
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III. The Courſe of Ec: 
ſiaſtical Uſurpations. 1 
1, General. F. 


1. THE Sovereigns and Subjects u ho 
| ved before the Reformation in the <: 
Realms, doubtleſs generally imbraced thi 
vulgar Errors and Superſtitions of thi 


Papiſts; however they had not learned the 
new Doctrine of the Pope's Supremacy ani 
tranſcendent Authority over Kings; they diiiP” 
not believe he had Power to depoie Frircef 
and to diſcharge Subjects of their Alles 

ance, to abrogate the Fundamental Laws fF* 
the Kingdom, and to impoſe his Canons, alli 


their Conſents, On the contrary, they 
thought it a good Point of Religion to bt 
good Subjects, to honour their King, t 
love their Country, and to maintain ti: 

Laws and Liberties thereof, however in 
ther Points they did err and were mile 
with the Church of Rome. Dav. $7. a. Ani 
indeed not only thefe Kingdoms, but ali 
France, Naples and other Kingdoms and 
Commonwealths of Chriſtendom, from Tin 


ticularly France, though they remain invet- 
rate Papiſts, yet. maintain an Independenc\ 
on the Pope, both in Matters Eccl:fiaſtici 
and Civil; nay, even the Church herſel 
and many of the Canoniſts have ſtrenuouſſ 
denied his Juriſdiction to extend to all Ni 
| | tion 


nA we A eee e Fo uu 
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Wons, and to all Cauſes, as he and his Ec- 
eſiaſtical Advocates and other Mercena- 
ies have, againſt all Religion, Reaſon, and 
pmmon Honeſty, contended. But that we may 
he better underſtand the Growth of theſe Uſnr- 
ations, and the Oppoſition they have from 


People, let us trace them as they have been 
om Time to Time impoſed or attempted, with 
e Occaſions thereof, and other Circumſtances 
eceſſary for the thorough underſtanding of the 


People, both which are and always were as 
ade pendent of the Pope, as of the Emperor 


2m 4 State, of whom wwe have not ſo much as yet 
card; but I ſay, that we may the better un- 
erfand theſe Matters, we will trace their 
ou Cour ſes 1hongh the Reigns of our ſeveral Kings, 
ie have either laboured under the Curſe of 
be bat [ripotor's Impoſitions, or ſtruggled with bis 


and bis Mercenaries Schemes for that Purpoſe. 
2. As for the Saxons; though King Ina 
pave the Peter-Pence to the Pope, partly as 


Houſe erected in Rome for Entertainment 
of HAngliſb Pilgrims; yet it is certain, that 
Alfred and Atbelſtan, Edgar and Edmund, 
Canutus the Dane, and Edward the Confeſſor, 


save all Biſhopricks in England per Annulum 
WE Balm, without any other Ceremony, 
as the Emperor and French King and other 


of the Church; amongſt others St. Edmund 
begins his Laws with his Proteſtation, that 
We - it 


Progreſs of theſe Impoſitions upon both King and 
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ime to Time met with from both Prince and 


Rome or Morocco, or even of any Prince 


2 11 Aa tron. g 


HAlms, and partly in Recompence of an 


and divers other Kings of the Saxon Race, 


Chriſtian Princes were wont to do. They 
made alſo ſeveral Laws for the Government 


* TP 
* 
. 
* 
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 bernet. And King Edgar in his Oration 9 


Petri Gladium habetis; jungamns dextras 63 Gl 


any Dependances on the Court of Rom! 


it is his Princely Charge, ut populum Domini 
& ſuper omnia, ſanctam Ecclefiam regat & gi 


his Clergy, Ego (faith he) Conſt antini, wil 


dium Gladio copulemus, ut ejiciantur extra caſin 
leprofs, & purgatur Sanctuarium Domini; f 
as the Kings of England with their own 
Clergy governed the Church, and therein 
ſought no Aid of the Court of Rome; and 
the Truth is, that the Pope, though he thn 


had long Hands, yet did not extend then Pr 
to England; becauſe he was then full of Bu- WW A; 
ſineſs nearer Home in drawing the Emperor Wil of 
and French King under his Yeke. Dav. $8.1, th 
89. a. | In 
3. Before the Conqueſt, the Biſhop of E. 
Rome had no Juriſdiction in the Realm of C 
England, neither in the Time of the Britons, ar 
nor in the Time of the Saxo. Elntherius, Mit 
the Biſhop of Rome within leſs than 200 
Years after Chriſt, writes to Lucius the Bri- v 
tiſh King, and calls him God's Vicar within Wl C 


his Kingdom; which Title he would not WW 
have given to that King, if himſelf, un- 


der Pretence of being God's Vicar Ge: WW 6 


neral on Earth, had claimed Juriſdiction o- 
ver all Chriſtian Kingdoms. Dav. 88. 4. 
4. About the Year 600 Avgnſtine the Monk 
was ſent by Gregory the Great into Fng/ans 
to convert the S2xons to Chriſtianity , the 
Britiſh Bithops, then remaining in Wars, 
regarded not his Commiſſion, nor h's Poc- 
trines, as not owing any Duty, or having 


but ſtill retained their Ceremonies and Tre 
ditions, Which they received from the Fa 
| Church 


Jura eccleſiatttca. 


Faith in this Ifland, being divers, and con- 
trary to thoſe of the Church of Rome, which 
Augiſfine endeavoured to impoſe upon them. 
Dav. 88. 5. F 

5. And indeed the firſt Incroachment 
which the Pope of Rome made upon the 
Crown of England was in the Time of Wil- 
liam, called the Conqueror; for before that 


ind, his Bulls of Excommunication and 
Proviſion came not hither ; no Citations nor 
Appeals were made from hence to the Court 
of Rome ; our Archbiſhops did not purchaſe 
their Palls there, neither had the Pope the 
Inveſtiture of any of our Biſhopricks; for 
England was one of the laſt Countries of 
Chriſtendom that received the Pope's Yoke, 
and one of the firſt that rejected and caſt 
it of, Dav. 87. b. 88. a. | 

6. The Pope was ſo far intereſted in Fa- 
vour of the Norman's Pretenſions to the 
Crown of England, that he pronounced for 
him, againſt both the other Comoetitors, 
. -"_ and Edgar Etbeling. Hale's Hiſt. Law 
[Co 7. | | | 
0- 7. Upon the Conqueſt made by the Nor- 
man, the Pope apprehended the firſt Occa- 
lon to uſurp upon the Crown of England; 
for as the Conqueror came in with the Pope's 
ne Banner, and under that won the Battle 
„ WW bich got the Garland, this pions Robl er 


c- Prefumed he might boldly pluck ſome Flow- | 


es from it, eſpecrally being partly gained by 
his Countenance and Bleſſing; and here- 
uon he ſent two Legates, the fir F the 
yt that ever came hither, which were ad- 
| nitted 


Church, upon the firſt Plantation of the 


Time the Pope's Writ did not run into EAHg- 


ar 


Of thee, Oh Holy Edward, I received m 


of the Pope's Legates, the firſt Step a 


Veniens ex tua parte admonnit, ut tibi & ſi 
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mitted and received by the Conqueror; 


with them he called 4 Synod of his Clergy, lf 
and deprived old S$tygand the Archbiſhop df 


Canterbnry, becauſe he had not purchaſe 
his Pall in the Court of Rome; he diſplacei 


many Biſhops and Abbots, to place his M. 


mans in their Room; and amongſt the Rel 
it is to be obſerved, that the King having 
earneſtly moved Volſton Biſhop of Winch. 
fer, being then very aged, to give up hi 


Staff, his Anſwer was, That he could gin 


up his Staff only to him of whom he fir 


received the ſame, and ſo the old Man wen 
to St. Edward's Tomb, and there ſurrenW& 


dered his Staff and Ring, in theſe Word 


Staff and my Ring, and to thee I do now ſu. 


render the ſame again; which proves thai 
before the Norman Conqueſt, the King di 
inveſt his Biſhops per Annulum & Baculun 


Dav. 89. a. Thus we fee by the Admiſhn 


Entry made into his uſurped Juriſdiction 
in England; though the King ſtill retaine 
the abſolute Power of inveſting Biſhops, and 
ſeemed only to uſe the Advice and Afſiſ 
ance of the Legates in Eccleſiaſtical Mit 
ters; for no Decree paſt or was put in EN. 
ecution without his Royal Aſſent; beſides 
how far he ſubmitted himſelf to the Pop 
appeareth by a ſhort Epiſtle, which he wrot 
ro Gregory the Seventh, in this Form, Exc 
tentiſſing Sanfte Eccles Paſtori Grego!l 
Gratia Dei Anglorum Rex & Dux Norman 
rum Williemus, ſalutem cum amicitia, Hug. 
bertus Legatus tuus, Religioſe pater, ad ® 


ceſſcrili 
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eſoribus tuis fidelitatem facerem, & de pecu- 
ia quam anteceſſores mei ad Romanam Ec- 
leſiam mittere ſolebant , melius - cogitarem. 
mm admi ſi, alterum non admiſ: : fidelitatem 
ere nolui, nec volo; quia nec ego promi ſi, 
ec anteceſſores meos anteceſſoribus tuis id fe- 
iſe comperio; pecunia tribus fere annis, in 
alliis me agente, negligenter collecta eſt, nunc 
ero divina miſericordia me in reguum meum 
ererſo, quod collectum eſt per præfatum Le- 
annum mittetur, & quod reliquum eſt, per Le- 
tos Lanfranci Arcbhiepiſcopi fidelis noſtri cum 
P bortunum fuerit tranſmittetur, c. Dav. 


9. b. 
8. In the Time of William Rufus they at- 
empted to paſs one Degree farther, (vz.) 


Hiſelme being made Archbiſhop of Canter- 
, and being at ſome Difference with the 


nder Pretence of fetching his Pall. 'The 


0 ing, knowing he would appeal to the 
u ode, denied him Leave to go, and withal 
eigold him that none of his Bithops ought to 
nage object to the Pope; but the Pope him- 
reif ought to be ſubject to the Emperor; 
and that the King of England had the ſame 
BS blolute Liberties in his Dominions as the 
Emperor had in the Empire: And that it 
0 BP as an antient Cuſtom and Law in England, 
oeled Time out of Mind before the Conqueſt, 
hat none might appeal to the Pope without 
ode King's Leave, and that he who breaketh 
n0- bis Law and Cuſtom doth violate the 
grown and Dignity Royal, and he that vio- 


King? 


* 


o draw Appeals to the Court of Rome; for 


ing, beſought his Leave to go to Rome 


ares my Crown, ſaith he, is my Enemy, and 
Traitor. How anſwer you this, qucth the 
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though great Interceſſion was made for hi 


being revoked and re-eſtabliſhed in the %f 


but Anſelme, their Metropolitan, refuſed i 


which the Biſhop denied. The King the 


his rightful Inheritance; to which the !. 
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King? Chrift himſelf anſwers you, ſaith th 
Biſhop, Tu es Petrus & ſuper hanc Petran 
Oc. wherewith the King was nothing fati 
fied; and thereupon Anſelme departing outq 
the Realm, without Licence, the King ſeiſe 
his Temporalties, and became fo exaſperatelf 
and implacable towards the Biſhop, as he ke 
him in perpetual Exile, during his Reign; 


dif 


Return, as well by the Pope as the King i 
France. Dav. 89, 9o. 
9. In the Reign of H. 1. who, thou 
he was a learned and prudent Prince, jt 
the Pope and his Miniſters ſought to gain 
farther Point upon him, namely, the Patr 
nage and Donation of Biſhopricks, and ai 
other Eccleſiaſtical Benefices; for A»ſcin 


of Canterbury, the Biſhopricks of Salishny 
and Hereford falling void, the King b 
ſtowed them upon two of his Chaplain 


conſecrate them; ſo as the Archbiſhop li 
Jork was fain to perform that Office, wh 
with the Chief of the Exgliſh Clergy, ſtod 
againſt Auſelme with the King. Hereupal 
the King required him to do him Homag 


demanded of him, whether the Patronaz 
and Inveſtiture of all Biſhopricks were ſ 


ſhop anſwered, it was not his Right, becauli 
Pope Urban had lately made a Decree, tis 
no Lay Perſon ſhould give any Eccleſiaſtid 
Benefice. 'This is the firſt Queſtion tha 
ever was made touching the King of Ft 
lani's Right of Patronage and Donation d 

. -— ©» -- Biſhopti 


- 
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diſhopricks within his Dominions. This new 
Hueſtion cauſed many Meſſages and Em- 
daffies to Rome; at laſt the King wrote 
plainly to the Pope, Notum habeat Sanctitas 
eftra, quod me vivente (Deo auxiliante) Dig- 
bas & uſus Regni noftri non minuentur, & fi 
3 God abſit) in tanta me directione ponerem, 
agnates mei, imo totius Angliæ Populus id 
ullo modo pateretur. Beſides, William de 
arrenaſt, the King's Procurator in the 
WCourt of Rome, told the Pope, that the 
ing would rather loſe his Kingdom than he 


the Pope anſwered, know you preciſely, Sir, 
I ſpeak it before God, that for the Redemp- 
ion of my Head I would not ſuffer him 
eo injoy it. After this, Anſelme being re- 
ceived into the King's Favour, in a Synod of 
the Engliſþ Clergy, holden at London anno 
110%, a Decree was made, chi annuit Rex 
Henricus, ſaith Matt. Paris, that from 
Wthenceforth yunguam per donationem paſtoralis 
vel annuli quiſqnam in Epiſcopatu, vel Abba- 
thia, per Regem vel quemlibet Laicum mani 
inveſtiretur in Anglia. In Recompence 
© whereof the Pope yielded, that thenceforth 
no Legate ſhould be ſent from the Pope's 
vide into England, unleſs the King required 
It, and that the Archbiſhop of Canterbury, 
for the Time being, ſhould be for ever Lega- 
tns natus. And Auſelme for the Honour of 
his See obtained, that the Archbiſhop of Car- 
terbury ſhould in all General Councils fit at 
the Pope's Feet, tanquam alterius Orbis Pape. 
Notwithſtanding, as the ſucceeding Popes 
kept not their Promiſes, touching the ſend- 


the 


ould loſe the Donation of Biſhopricks; 


ing of Legates ; ſo this ſelf-ſame King, after 


45 


15 


Pope's Legate, it was decreed, that Appeal 
ſhould be made from Provincial Councils u ut 


dum Legatns eſſet crudeliter intruſit. Thy” 
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the Death of Anſelme, broke the Dec 11 


touching the Inveſtiture of Biſhops ; for h 
gave the Archbiſhoprick of Canterbury y 


Rodolph, Biſhop. of London, ſaith Mat. Pao t 


& illum per Annulum & Paſtoralem Bull 
lum inveſtivit, as before he had inveſte ere 
William Gifford in the Biſhoprick of /inuWpet» 
contra novi Concilii Statuta, as the ſame AuWſſicu! 
thor reporteth. Dav. 90. a.b. 
10. The Times of King Stephen were fi ern 


of Civil Diſſentions, which laid the LarllCar 
almoſt Waſte; ſo as St. Peter's Succeſu 


could catch no Fiſh in ſuch troubled Mop 
ters; fave that during this King's Ren on 


they won that Point of Juriſdiction, vhd f! 
they attempted to get, but failed thereof iff 


the Time of William Rufus, namely, tu in 
Appeals might be made to the Court dW: 

Rome; for in a Synod at London, ſummo v1 
ed by Henry, Biſhop of incheſter, tit 


the Pope. Before that Time 4ppellatimsM 
in uſu non erant, faith a Monk of that Tims et 
donec Henricus Winton Epiſcopus malo [ui 


did the Pope uſurp three main Points d 
Juriſdiction upon three ſeveral Kings aft 
the Conqueſt (for of Miliam Ruſus he cou”! 
win nothing) namely, upon the Conqueil 
ror, the ſending of Legates or Commiſſo ee 
ners to hear and determine Eccleſiaſtii ed 
Cauſes; upon Henry the Firſt, the Dom WW 
tion and Inveſtiture of Biſhopricks and 
other Benefices; upon King Stephen, Ap 
peals to the Court of Rome. Dav. 90. l. 


SL EEE 11. | 
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11. In Hen. 2d's Time they made a fur- 
her Incroachment on the Crown, which 
ended to reduce him to Half a King, and 
o take away Half his Subjects, by exempt- 
Ne all Clerks from the Secular Power; and 
ereupon it was that great Contention aroſe 
etween the King and the Clergy, and par- 


ermed Rebellion and Treaſon ; the juſt: 


F indicted and convicted, prayed the Be- 


Wand delivered back to the Secular Power; 


= = 5» = 


vonſtrous Traitor, who ſhuffled him into an 
Abbey, and ſo reſcued him, à moft notorious 
and wicked Murderer, from the Capital Pu- 
niſhment he had juſtly deſerved. This Gap 
Wot my being once opened, the Clergy 
Werew ſo outragious, as the King was inform- 
Ned of an hundred Murders, or more, com- 
mitted by Clerks, and yet not one of them 
executed for the ſame ; for that this Exgliſt 
Pope, the Archbiſhop, had protected them 
all after the ſame Manner. On theſe Ac- 


Wn a Jo —— MO. x 


fi the 


ut the Biſhop, pious Man, contemning the 
Law cf the Land to enlarge the Liberties 
of the Church, ſent his Priſoner to the black 

aint, then Archbiſhop of Canterbury, a moſt. 


counts the King was juſtly incenſcd againſt 
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Wicularly that Black Saint, Thomas d Becket, It would be a 


hi 's . nay ri fine World 
ich on Becket's Behalf may rightly be ded, Gigs 
auſe and Ground whereof was the ſame ff the Cen 


Which made the Difference between the gy were to 
Pope and the Venetians : For a Prieſt had be exempt 
Wommitted a foul Murder, and being there- ere 3 
efit of his Clergy, which being allowed to reign, and 


im, he was delivered to the Biſhop of Sa- could be as 
Wir, being his Ordinary, to make his wick 
WP urgation, which the Murderer failing to — 
o, ſhould by Law have been degraded, Teeth, Ce. 


as 
lift, in 
of his 
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| the Archbiſhop, who juſtify'd his doing 
herein. Whereupon a Common Counei, 

as well of the Biſhops as of the Nobility, 

was called, wherein they did revive and r. 

eſtabliſh the ancient Laws and Cuſtoms 0 

the Kingdom for the Government of thi 

Clergy and ordering of Cauſes Ecclefiaſtica, Hut 

whereof theſe were the principal Heads, d 

Articles. 1. That no Biſhop or Cle: 

ſhould depart the Realm without the King: 
Licence, and that ſuch as obtained Licence 

ſhould give Security that they ſhould pio. Mai. 

cure no Hurt or Damage to the King o 

Realm during their Abſence in foreign Parts. Wil 

2. That all Biſhopricks and Abbies, being 

void, ſhould remain in the King's Hand, Wen 

as his own Demeſnes, until he had choſen Ki, 

and appointed a Prelate rhereto, and that ed 

every ſuch Prelate ſhould do his Homage to n. 

the King, before he was admitted into the 

Place. 3. That Appeals ſhould be made in 

Cauſes Eccleſiaſtical from the Archdeacon 

to the Ordinary, from him to the Metropo- 

litan, from him to the King, and no fat 

ther. 4. That Peter-pence ſhould be io 

more paid to the Pope, but to the King a 

5. That if any Clerk ſhould commit Fel- Pei 

ny, he ſhould be hanged; if "Treaſon, It 

ſhould be drawn and quartered. 6. That it e 

ſhould be adjudged High Treaſon to bring 

in Bulls of Excommunication, whereby tit ee 

| Realm ſhould be cured. 7. That no De- Wie 
| cree ſhould be brought from the Pope !0 
be executed in Eugland on Pain of Impl. 
ſonment and Confiſcation of Goods. e 

theſe and other Conſtitutions of like Na- 


ture, made at Clarendon, all the Sig 5 
7 rea 
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reat Men did ſubſcribe, and bound them- 
elves by Oath to obſerve the ſame abſo- 
urely ; only the Archbiſhop would not ſub- 
cribe and ſwear, but with a Saving; Salvo 
uo Ordine & Honore Sanctæ Eccleſia ; yet at 
jaſt he was content to make the like abſo- 
Jute Subſcription and Oath as the Reſt had 
done; but preſently, under Pretence of 
Repentance, ſuſpended himſelf from cele- 
brating Maſs till he had received Abſolution 
from the Pope, and then fell again to main- 
ain and juſtify the Exempting of Clerks; 
hereat the King being irritated, the Arch- 
diſhop again promiſed abſolute Obedience 
o the King's Laws. (See the Fickleneſs 
and Mutability of this falſe Martyr). The 
King, to bind faſt this ſlippery Proteus, cal- 
Jed a Parliament of the Biſhops and Barons, 
Ind ſending for the Roll of thoſe Laws, 
required all the Biſhops to ſet their Seals 
hereunto, who all aſſented but the Arch- 
Woihop, who proteſted he would neither ſet 
his Seal nor give Allowance to thoſe Laws. 

he King, being offended with his rebel- 
lous Demeanour, required the Barons in 
Parliament to give Judgment of him, who 
deing his Subject would not be ruled by his 
Laws, Cito facite mihi Fuſtitiam de illo qui 
vomo menus Ligeus eſt, & ſtare Furi in Curia 
ea recuſat. Whereupon the Barons pro- 
eeded againſt him, and being ready to con- 
lemn him; I prohibit you (quoth the 
\rchbiſhop) in the Name of Almighty God 
to prodeed againſt me; for I have appealed 
0 the Pope, and ſo departed in Contempt of 
hat high Court; Omnibus clamantibus (faith 
denden) quo progrederis, proditor, expefta 
Vor. I. | E 
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ampton, where he made wilful Default; u 


made his Eſcape, he went to Rome, and li 


tach the Bodies of all ſuch as made an 
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audi Fudicium tuum. After this he lurke 
ſecretly near the Sea-ſhore, and changing hi 
Apparel and Name, like a Jeſuit ( /aith th 
Reporter) of thoſe Times, he took Shippinli 
with a Purpoſe to fly to Rome; but H 
Paſſage being hinder'd by contrary Wind 
he was ſummoned to a Parliament at Nic 


which Contempt his Temporalties wer 
ſeis'd and his Body attached, and he found 
on Account, in ſo great an Arrear to H 
King as 3oooo Marks, and committed vi 
Priſon, from whence ſoon after havin 


was no ſooner gone than the King ent 
Writs to all the Sheriffs in the Land to ai 


Appeals to the Court of Rome. Hereupoy 
many Meſſages and Letters paſſing to ani 
fro, all the Suffragans of Canterbury joinci 
in a Letter to the Pope, wherein they conf 
demn the fugitive Archbiſhop and juſtiſſi 
the King's Proceedings. Upon this tif 
Pope ſends two Legates to the King, (tha 
in Normandy) to mediate for the Arch 
ſhop; and they with the French King's Mi 
diation ſo far prevailed with the King, th 
he was pleaſed to accept his (the Rebel 
Submiſſion once more, and promiſed ti 
French King, that if he would be obediel 
to his Laws, he ſhould enjoy as ample I 
berties as any Archbiſhop of Canterbury eit 
had; and fo ſent him into England ui 
Recommendations unto the young King l. 
Son, then lately crown'd, who, hearing d 
his coming, commanded him to ford 


coming into his Preſence till he had * 
ö 
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d- the Archbiſhop of Jork and others, 
hom he had excommunicated for perform- 
| their Duties at his Coronation. The 

Wrchbiſhop anſwered, They had done bim 
ions in uſurping his Office; yet if they 
(ould take a 4 Oath to become obe- 


Wncerning the Church, he would abſolve 
em, which they refuſed, unleſs the King 
led them thereunto. King Henry, the 
ther, being hereof advertiſed in France, 
a deing in a great Paſſion, in the Hearing 
ſome of his Attendants, ſaid to this Effect, 
Wil no Man rid me of my Enemies ? 

ſhereupon the four Gentlemen named in 
iſtory came into England, and firſt mo- 

g the Archbiſhop to abſolve the Biſhops 
om he had excommunicated for perform- 
WE their Duties at the young King's Coro- 
ion, receiving his peremptory Denial, 
him; for which the King was fain not 
My to ſuffer corporal Penance; but, in 
rea of bis Humiliation, to kiſs the Knee 
che Pope's Legate; and this is the A- 
dpment ( {aith the Reporter) of . Becket's 
ooubles, or rather Treaſons, for which he 
celebrated for ſo famous a Martyr. And 
you ſee (ſaith the Reporter) by what 
prees the Court of Rome did within the 


on the Crown of England four Points of 
riſdiction, viz. 1ſt, Sending Legates into 
land. 2dly, Drawing Appeals to the 
purt of Rome. 3dly, Donations of Bi- 
ricks, and other Eccleſiaſtical Benefices, 


ular Power; and you ſee alſo (Jath bc) 


nt to the Pope's Commands in all Things 


ace of One hundred and odd Years uſurp 


d 4thly, Exemption of Clerks from the 


IL 
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withal, how our Kings and Prelates hy 
from Time to Time oppoſed and withſto 
theſe unjuſt Uſurpations. Dav. go. h. 3 
a: B. 9 4. 

12. Tis true (ſaith Lord Hale) Yu 
Becket, Archbiſhop of Canterbury, bo 
ly and inſolently took upon him to 6 
clare many of the ſixteen Articles agi 
the Inſolence and Uſurpation of the Cle 
enacted in Hen. 2d's Reign, to be void. 
ſpecially theſe five mentioned in his Epi 

| to his Suffragans, recorded by Hoe 
| 1ſt, That there ſhould be no Appeal tot 

| Biſhop without the King's Licence. 20 

| | That no Archbiſhop or Biſhop ſhould i 

over the Seas at the Pope's Command wi 

1 out the King's Licence. zdly, That wn 

| Biſhop ſhould not excommunicate the x 
Tenants in Capite, without the Kings 
cence. 4. That the Biſhop ſhould not bl 
the Cognizance of Perjury or dei Leu 
5. That the Clergy ſhould be convened i 

fore Lay Judges, and that the Ky 

Courts ſhould have Cognizance of Church 

| and of Tithes. Hale Hiſt. Law 13, 1% 
| | 13. On Hen. 2d's Conqueſt of Il 

| after the ſame was ratified to him by! 

Fealty of the Nobles and Biſhops, Pope 
lexander by Bull confirmed the ſame, be 
willing to intereſt himſelf in that Bul 
to ingratiate himſelf with the King, and! 
gain a Pretence for that arrogant Ulu 
tion of diſpoſing of Temporal Domini 
Vide Hovenden, Anno 14 H. 2. Hs. 
Law 145. : 

134. The Pope having thus as afores 
gained almoſt full and ſole Juri{diction | 
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Cauſes, and over all Perſons Eccleſiaſti- 
|, with Power to diſpoſe of all Eccleſiaſti- 
| Benefices, ſo as he had gotten an abſo- 
te Conqueſt of more than one Half of the 
ingdom; for every one that could read 
e Pſalm of Miſerere was a Clerk, and the 
ergy poſſeſs'd a Moiety of all Temporal 
ſeſnons: There remain'd nothing to 
ake him Proprietor of the Whole, but to 
tra Surrender of the Crown, and to make 
ee King his Farmer and the People his Vil- 
Wins, which he fully brought about in the 
ime of King John, and of H. 3. The Quar- 
WE! between the Pope and King John, and 
bich wreſted the Scepter out of his Hand, 
a in the End broke his Heart, began about 
e Election of the Archbiſhop of Canterbury. 
call it Election (faith the Reporter) and not 
1 ovation or Inveſtiture ; for the Manner of 
oeſting Biſhops with the Staff and Ring 
ter the Time of King Hen. 1. was not any 
ore vſcd ; but by the King's Licence they 
ere canonically elected, and being elected, 
e King gave his Royal Aſſent thereto, 
nd by Reſtitution of their Temporalties 
id fully inveſt them, And tho? this Courſe 


f R.1. and H. 2. yet I find it not con- 
rmed (faith our Author) by any Conſtitu- 
lon or Charter before King John's Time, 
6, of his Reign, granted this Privilege to 
guarrel was: The See of Canterbury being 
cretly, without the King's Licence, elected 


me Reginold, their Superior, to be Arch- 


Election began to be in Uſe in the Time 


ao by his Charter dated 15 Fan. Anno 
ne Church of England. The Story of the. 
od, the Monks of Canterbury ſuddenly and 


33 
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jected him, becauſe not recommended bi 


gave a ſhort Rule in the Caſe, that both 
lections were void, and cauſed ſome of til 


ing fo elected, was forthwith confirmed alli 
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biſhop, who immediately poſted away if 
the Pope to be confirmed; but the Pope nf 
the King. Hereupon the Monks made gulf 
to the King to nominate ſome fit Perſon, iſ 
whoſe Election they might proceed. I 
King commends Foby Grey, Biſhop of M 
wich, his Principal Counſellor, Sc. wil 
with a full Conſent was elected and adm 
ted, and fully inveſted by the King. Te 
two Elections breeding a Contention wic 
none might determine but the Pope, Wl 


Monks of Canterbury, who were then 
Rome, to proceed to the Election of Hep 
Langton, lately made Cardinal at the Sul 
and Motion of the French King, who, bi 


conſecrated by the Pope, and recommend 
to the King of England with a flattert 
Letter and a Preſent of four Rings ſet wil 
precious Stones, which were of great Va. 
and Eſtimation in thoſe Days: Howe 
the King, more priſing the Jewel of the 
tronage of Biſhopricks, returned a roi 
and kingly Anſwer to the Pope, that inco-l 
ſiderately and raſhly he had made void th 
Election of the Biſhop of Norwich, and hi 
cauſed Langton, a Man to him unknol 
and bred up and nouriſh'd amongſt his mo 
tal Enemies, to be conſecrated Archbiſhy, 
without any due Form of Election, a 
without his Royal Aſſent, which was mol 
of all requiſite by the ancient Laws and C 
ſtoms of his Realm. That he mac 
| f e. much 


— 
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ourt of Rome did not conſider what a pre- 
ous Account they ought to make of the 
ing of England's Friendſhip, in regard 
hat his Kingdom did yield them more Pro- 
t and Revenue than all the other Coun- 
ries on this Side the Alpes. To conclude, 
e would maintain the Liberties of his 
Drown to Death, he would reſtrain all his 
zubjects from going to Rome. And ſince 
Whe Archbiſhops, Biſhops, and other Pre- 
ates within his Dominions were as learned 
nd religious as any other in Chriſtendom, 
is Subjects ſhould be judged by them in 
cclefiaſtical Matters, and ſhould not need 
o run out of their own Country To beg 
ice at the Hands of Strangers, Here- 
pon after a ſharp Reply, the Pope ſent 
orth a Bull of Malediction againſt the 
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hereby all the Churches in England were 

ut up, the Prieſts and religious Perſons 
cre forbidden to uſe any Liturgies or Di- 
ine Service, to marry, to bury, or perform 
any Chriſtian Duty amongſt the People, 


os the other Hand, ſeis'd the 'Temporaitics 
Wot all the Biſhops and Abbots, and confiſ- 
Wcated the Goods of all the Clergy. Then 
che Pope by ſolemn Sentence at Rome de- 
voſed the King, and, by a Bull ſent into 
Eigland, diſcharged his Subjects from their 
Allegiance; and by a Legate ſent to the 
[French King gave the Kingdom of England 
to him and his Succeſſors for ever. Theſe 
bings brought ſuch Confuſion and Miſery 
all Sorts of People, that the King be- 

| F 4 came 


* 


och, that the Pope himſelf and the whole 


King and Interdiction againft the Realm, 


bis put the King in ſuch a Rage, that be, 
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of Rome; and that thereupon this mercifil 


and curie his Rebels and Enemies in ſuch all 
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came odious to the People, as well Laityy 
Clergy ; for as Biſhops and People of R- 
gion curſed him abroad, ſo the Barons toi 
Arms againſt him at home; till with mug 
Bloodſhed they forced him, by granting thi 
great Charter, to reſtore King Edwariii 
Laws, containing the antient Liberties oi 
the Subjects of England. The Pope bein 
a Spectator of this Tragedy, and ſeeig 
the King in ſo weak and deſperate 
State, ſent a Legate to comfort him, alli 
to make a reaſonable Motion (as they nl 
unreaſonably were pleas'd to call it), (to will 
that he ſhould ſurrender and yield up hM 
Crown and Kingdom to the Pope, wia 
ſhould be regranted to him to hold again 
in Fee-Farm and Vaſſalage of the Chua 


Pope would bleſs him and his Realm again 


Manner that he ſhould be better eſtablihel 
in his Kingdom than before; which Motion 
being preſently embraced by that unhapyill 
Prince, he with his own Hands ſurrender 
up the Crown to the Pope's Legate, and by 
an Inſtrument or Charter ſealed with 
Bull or Seal of Gold he granted to 600 
and the Church of Rome, the Apoſtles 5. 
ter and Paul, and to Pope Innocent tht 
Third, and his Succeſſors, the whole Kin 
dom of England and the whole Kingdom 0 
Ireland; and took back an Eſtate there 
by an Inſtrument ſealed with Lead, yiel 
ing yearly to the Church of Rome, over anl 
above the Peter-pence, a thouſand Mark 
Sterling, viz. Seven hundred Marks for Ex 


laud and Three hundred Marks for Jrelas 
wit 
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ith a flattering Saving of all his Liberties 
ad Royalties. And this innocent Pope had 
Wo ſooner gotten this Conveyance (tho' a 
Woid one in Law) but he excommunicates 
Whe Barons, and repeals the great Charter, 
mrming that it contained Liberties too great 

Wor his Subjects; calls the King his Vaſſal, 
nd theſe Kingdoms St. Peter's Patrimony ; 
Wrants a general Bull of Proviſion for beſtow- 
Ing of all Eccleſiaſtical Benefices, and takes 
pon him to be abſolute and immediate Lord 
Wot all; And thus, under Colour of exerciſing 
Juriſdiction within theſe Kingdoms, the Pope 
ey Degrees, got the very Kingdoms them 
Wiclves; and ſo would he do (as our Author 
aich) at this Day, if the King would give 
Way to his Juriſdiction. But what Uſe did 
the Pope make of this Grant and Surrender 
of the Crown unto him? What got he by 
Wit, if our Kings ſtill retained the Profits of 
W theſe Kingdoms to their own Uſe? We do 
W not find that this Fee-Farm Rent of one 
W Thouſand Marks was ever paid; but that it 
has ever ſince remained in Arrear. But the The Pope 
Truth is, as our Reporter ſaith, the Court and Clergy 
of Rome ſcorned to accept ſo poor a Reve- _ ”_ 
nue out of two Kingdoms. Dav. 92. b. King Toha's 
33. 4. 5. 94. a. Troubles u- 


= | ſurped upon 
him, and fo increaſed and aggravated thoſe Diſtempers, which ended 


in Confuſion with this unhappy Prince's Death. Hales Hiſt. Law 
| 153, 154. 


15. After the Death of King John, du- 
ring all the Reign of his Son H. 3. the Pope 
claimed no Seigniory or Rent out of Eng- 
land and Ireland, or either of them ; but en- 
deavoured, with all bis Might and Main, to 

; _ convert 
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called England Baalam's Aſs loaden, beater, : 


the Pope himſelf a Stepfather, and the 


and Tallages, being ſometimes a Fifteenth, 
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convert the whole Profits of both Rea 
to his own Uſe, as tho' he had been ſeiſyllif 
of the whole en ſun demeſne; for whoſoeelf 
will read Matt. Paris's Story of the Time u 
H. 3. will ſay the ſeveral Things before ri 
lated were but the Beginnings of Evils ; fu 
the Exactions and Oppreſſions of the Com 
of Rome were ſo continnal and intolerabꝭ . 
as that poor Monk, who lived in tho 
Times, (tho' otherwiſe he adored the Pope 


and enforced to ſpeak : He called the Coun 
of Rome Charybdis and Baratrum awvaritie: 
the Pope's Collectors he called Harpies, and 


Church of Rome a Stepmother: He ſhe 
that two Thirds of the Lands being then in 
the Hands of Churchmen, the whole Profit 
thereof were exported to inrich the Pope 
and the Church,of Rome ; which was done 
chiefly by theſe two Ways and Means. 1þ, 
By conferring the beſt Eccleſiaſtical Bene- 
fices upon Italians and other Strangers rel- 
dent in that Court, whoſe Farmers and Fac. 
tors in England took the Profits, turned i 
them into Money, and returned the Money 
to Rome. 24ly, By impoſing continual Taxes WW 
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ſometimes a Tenth, ſometimes a Third, 
and ſometimes a Moiety of all the Goods i 
both of Clergy and Laity, under Colour of 
maintaining the Pope's Holy Wars againl 
the Emperor and Greek Church, who wett 
then ſaid to be in Rebellion againſt thel 
Lady and Miſtreſs, the Church of Rom! 
Beſides, for the ſpeedy Levying and ſal 
Return of theſe Monies, the Pope had h 
1 Lombard: 
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mmbards, and other Fralian Bankers, and 
ſurers, reſident in London and other Parts 


change to Rome, taking ſuch penal Bonds, 
te Form whereof is ſet down in Mat. Pa- 
„) and ſuch exceſſive Uſury, as the poor 
W-clicious Houſes were fain to ſell their Cha- 
Wices and Copes, and the reſt of both Clergy 
od Laity had their Backs bowed, and their 
IUrſtates broken under the Burden. And 
further, the Pope took for Perquiſites and 
mig caſualties the Goods of all Clerks who died 
MT Inteſtate, the Goods of all Uſurers, and all 
Goods given to charitable Uſes. He had 
alſo a ſwarm of Fryars, (the firſt Corrup- 
tors of Religion in England) who perſwaded 
the Nobility and Gentry to put on the Sign 
Hof the Croſs, and to vow themſelves to the 


Holy Wars, which they had no ſooner done, 


but they were again perſwaded to receive 
Diſpenſations of their Vows, and to give 
che Church of Rome Money for the ſame. 
Our Reporter tells us, he omits divers other 
WE Policies then uſed by the Pope's Collectors 
co exhauſt the Wealth of the Realm, which, 
be ſays, they affirmed they might take 


g took the Jewels of the Feyptians. In ſhort, 
W whereas the King had ſcarce Means to ſup- 


nenſe Riches. And thus we ſee the Effect 
of the Pope's pretended Juriſdiction within 


Prince and People. Was it not therefore 
high Time to meet and oppoſe thoſe Incon- 
vemences, and helliſh Incroachments of this 

| ober- 


L f the Realm, who returned the ſame by 


W with as good a Conſcience, as the Hebrews 
W port his Royal Family, they received m- 


the Dominions of the King of England : We 
ſee to what Calamity it then reduced both 
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ments they had gained in former Reigns. 


this Grand Impoſter gained as little Ground, as 


Pl. Cor. Tit. Præmunire, &c. and the Hiſt 
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over-grown Monſter, ſo falſiy called the th 
teenth Apoſile and what not. Aſſuredly, ha 
Edward the Firſt, who was the Son an 
Heir of Henry the Third, inherited the 
Weakneſs of his Father, and had not re. 
ſiſted this Uſurpation and Inſolence of the 
Pope and Court of Rome, the Pope had been 
Proprietor of both theſe Iſlands, Sc. Da MW 
94. 4. 2 95. 4. | : 
16. In Ed. I.'s wiſe and glorious Reign th 
Pope, nor his Engines, or Miniſters of Spiri 
tual Tyranny and Horror, could gain no Grow, 
but on the contrary, loſt many of thoſe Incruach- 


17. King E. 2. being a weak Prince, th: i 
Pope endeavoured to uſurp upon him; but was 
ſtrongly oppoſed by the People. : 

18. During the next Reign, namely, E. 3. 


in any of the former. 
19. During the Nonage of R. 2{ 1Þ) began 
once more to attempt their Incroachments upon 
the Crown, by ſending Legates, Bulls, Briefs, 
&c. ſo as to give juſt Occaſion to that neceſſary 
Law, called the Statute of Proviſors of the 
16th of this Reign, which put a Stop to their 
Incroachments. For the Courſe of the Uſurpa- 
tions of the Court of Rome, and the refracton 
and traiterous Incroachments of the ungrateful 
and diſloyal Clergy to their natural and rightful 
Sovereigns, ſee Mr. Serjeant Hawkins in bis 


ries of the ſeveral ſubſequent Reigns, &c. 


2, The 


7 
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2. The Oppoſitions the ſame hav 


met with. | 
1. General. 
THE Council of Carthage and the A 


= 1 frican Biſhops firſt forbid Appeals to 
WW Rome, and oppoſed the Supremacy of the 


Pope. Dav. 88. a. 


2. Pelagius, the Monk of Bangor, about 
W the Year 400, being cited to Rome refuſed 
W to appear upon the Pope's Citation, affirm- 
ing that Britain was neither within his Dio- 

ceſe nor his Province. Dav. 88. 5. 
3. After the Biſhop of Rome had aſſumed 
and taken upon him to be a Spiritual Prince 
and Monarch of all the World, he at- 
W tempted to give Laws to all Nations, as a 
real Mark of his Monarchy ; but he very 
W well knowing quod ubi non eft condendi autori- 
tas, ibi non eſt parendi neceſſitas, did not im- 
poſe his Laws at firſt peremptorily upon 
all People ſans Diſtinction, but offered them 
timide & precario; and therefore he cauſed 
certain Rules at firſt to be collected for the 
Government of the Clergy only, which he 
called Decreta and not Leges vel Statuta; and 
W theſe Decrees were publiſh'd ann⁰U 1150, which 
was in King Stephen's Reign, who prohibited 
them. 'The Biſhop of Rome did all he could 
to draw the Laity to Obedience to his Ordi- 
nances ; and to this End firſt he pronounced 
certain Rules or Ordinances for Abſtinence 
or Days of Faſting to be obſerved by the 
Laity, as well as Clergy, which ar firſt were 
| calied 


Loevitical Law; that all Children, born be- 


and other Chriſtian Realms, which are 
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called by the gentle Word Rogationes, wii 
Marſilius Pat. Lib. Defenſor Pacis, Part 1if 
c. 23. hath obſerved, and from thence, asi 
ſeems, the Week of Abſtinence, next befor 


the Feaſt of Pentecoſt or, Whitſuntide, wild 


called Rogation-Meek. This Time of Abſti.M 
nence being appointed by an Ordinan«,i 
which was called Rogation, and not Preys 
tum, vel Statutum. When Laymen, of ther 
Devotion, had received and obeyed thek 
Ordinances, then the Biſhop of Rome pro 
ceeded farther, (De una præſumptione ad . 
liam tranſivit Romanus Pontifex, as Mar. 
ſilius Pat. ſays) and made many Reſcript 


3 


and Orders per nomen Decretalium, which a 
were publiſhed anno 1230, which was an Nav 
14 H. 3. or thereabouts; vide Mat. Paris hi 


Hit. Mag. 403. and were made to bind al 
the Laity, as well Sovereign Princes as their | 
Subjects, in Matters concerning their Civil 
and Temporal Eſtates; as that no Layman 
ſhould have the Donation of Eccleſiaſtical L- 
vings, that no Layman ſhould marry within 
ſuch Degrees; without the Limits of the 
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fore Marriage, ſhould after Marriage be ad- 
judged Legitimate and capable of Tempora 
Inheritances; that all Clerks ſhould be ex- 
empt from Secular Power, Sc. Dav. 69. 6. 
70.4. But theſe Decretals, tho' publiſhed, 
were not intirely and abſolutely received and 
obeyed in any Part of Chriſtendom, but only 
in the Temporal Territory of the Pope, 

which is called by the Canoniſts Patria Ole- WIR 
dientie ; but on the contrary were utterly 
rejected and diſobeyed in England and France, 


rn called 


- 
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led Patri Conſuetudinarie, As for In- 
Ince, the Canon which prohibits the Do- 
ation of Benefices per mauum Laicum, which 
as always diſobeyed in England, France 
d Naples, and ſeveral other Countries: 
iſo the Canon to make Infants Legitimate, 
W hich were born before Eſpouſals, was eſpe- 
Wally rejected in England in the Parliament 


Wo /ponderunt, Nolumus Leges Angliæ mutari gue 
Wc /que uſitatæ ſunt, c. And the Canon 
W hich exempts Clerks from the Secular 
Power was not fully obſerved in any Part 
Bf Chriſtendom. Keilw. 7 H. 8. 181. 5. which 
an infallible Rule that theſe Ordinances 
Wave not their Force from any Authority 


ies upon all Nations, without their Con- 
ent, but by the Approbation and Uſage of 
he People who received and uſed them; 
Wor by the ſame Rule and Reaſon that they 


Jie Bodin. Lib. 1. de Rep. Cap. 8. where he 
With, that the Kings of France, upon the 
recting of all their Univerſities there, have 
Wicclared in their Charters, that they will 
eceive the Profeſſion of the Civil and Ca- 
Pon Laws to uſe at their Diſcretion, and 
Pot to be bound by thoſe Laws. Dav. 70. b. 
4. Long before H. 8. was born, divers 
as were made againſt the Uſurpation of 
Wt Biſhop of Rome upon the Rights of the 
Crown, well nigh as ſharp and as ſevere as 
any Statutes which have been made in later 
Times; and yet then the King, the Lords 
and Commons, which made ſuch Laws, and 


the 


1 t Merton, Omnes Comites & Barones una voce 


: hich the Court of Rome had to impoſe 


ght reje& one Canon they might reject all. 


the Judges who interpreted them, did for 
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nau, for the Celebration of Eaſter then uſel 


Eccleſiis celebraſſe legitur. On the other Pat 


Chriſtendom then celebrated Eaſter after the 
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the moſt part (nay, I may ſay altoget] 
follow the ſame Opinions in Religion whi 
were held and taught in the Court of Rm 
Dav. 85. a. | 
F. The Law-makers in all Ages, as w 
Papiſts as Proteſtants, as well Clergy 
Laity, oppoſed the Pope's Uſurpations, < 
cially here in theſe Realms. Dav. 8). a.} 

6. When Auguſtine, the Monk, was ſe 
hither about anno 600 by Gregory the Gre 
to convert the Saxons to Chriſtianity, t 
Britiſh Biſhops, then remaining in Wk 
regarded neither his Commiſſion nor hi 
Doctrine, but ſtil] retained their Cerem 
nies and Traditions, which they receiv 
from the Eaſt Church, on the firſt Plant 
tion of the Faith in this Iſland, being div 
and contrary to the See of Rome, which 4 
giiſtine endeavoured to impoſe upon then 
Dav. 88. 5. The like doth Beda write al 
the Iriſh Prieſts and Biſhops. Dav. 88. 
J. Beda reporteth, that in the Year 660,48 
Convocation of the Clergy being called bi 
King Ofwif, a Diſpute aroſe between C 
an Iriſh Saint, then preſent in that Synod, ai 
Witfrid, a Saxon Prieſt, touchng the Obſer 
tion of Faſter, wherein the Britiſh and HH 
Churches did then differ from Rome. Oi 


ait 
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in Jrelaud, affirmed it was the ſame quod h 
tus Evangeliſta Johannes, Diſcipulus ſpecial 
a Domino dilectus, in omnibus, quibus preth 


IHVilfred alledged, that all the Churches 0 


Roman Manner, except the Churches of tit 


Britons and Pitts, qui contra totum 00 
5 Al 
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aith he) fte Iabore pugnant. Whereunto 
mam replied, Miror quare ſtultum laborem 
pellas, in quo tanti Apoſtoli, qui ſuper pectus 
mini recumbere dignus fuit, exempla ſecta- 
ur. Numgiid reverendiſſimum patrem noſt rum 
olumbam, E9 ejus ſucceſſores, Viros a Deo 
le dos, divinis paginis contraria ſapuiſſe aut 
e credendum eſt? In this Diſpute two 
hings may be obſerved; firſt, thar at this 
Wime the Authority of the Biſhop of Rome 
css of no Eſtimation in theſe Iſlands ; next, 
et the Primitive Churches of Britain and 
ond were inſtituted according to the Form 


f : pt of the Ne, and planted by the Di- 
| JE of John, and not bf Peter. Thus 


8. This Kingdom has always been very 
ous of giving too much Countenance to 
ber the Civil, or Canon, or Eccleſiaſtical 
ass, and has always ſhewn a juſt Indig- 
im and Reſentment at any Incroach- 
Went of that Kind, either by the one Law, 
by the other. It is true, that in the Ad- 
W'ralty and Military Courts the Civil Law 
s been in ſome Particulars admitted; and 
in the Eccleſiaſtical Courts the Canon 
has been in ſome Particulars alſo ad- 
ted; bur ſtill they carry ſuch Marks 
Wd Evidences about them, whereby it may 
WE known that they bind not, nor have 
e Authority of Laws from themſelves, 


ngdom : But never were admitted to be 
e: Rule of the Adminiſtration of common 
ultice in this Kingdom, Hale's Hiſt. Law 


.. 
Vor. I. | F 9. The 


d Diſcipline of the Eaſt Churches, and 


uch for the Time of the Britons. Dav. 88. b. 


t from the authoritative Admiſſion of this 
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9. The People of England were en 
zealous for their Municipal Laws and C 
ſtoms, and that no leſs, than they are now 
for the Great Charter, in ſo much that the c 
were never fatisfied, until the ſaid Lan 
were reinforced and mingled with the G 
ronation Oath. Hale's Hiſt. Law $5. 
10. Tho' the Kings of England were ab 
ſolute Emperors within their Dominion, 
and under them as learned a Prelacy ani 
_ Clergy, as valiant and prudent a Nobiliy 
as free and wealthy a Commonalty, as an 
at the Time in Chriſtendom ; yet if 
look back into the Stories and Records «i 
theſe two Imperial Kingdoms of Eugland u 
Ireland, we ſhall find, that if the Laws di 
Proviſion and Præmunire had not been, th 
had loſt the Name of Imperial and KL. 
doms too, and been long ſince tributary an 
Provinces to the Biſhop of Rome, or rat 
Part of St. Peter's Patrimony in DemeliM 
Our Kings had had their Scepters wre! 
out of their Hands, their Crowns ſpurnalii 
from their Heads, their Necks trod up 
Oc. as ſome of the Emperors and Fri 
Kings were. Our Prelates had been mM 
his Chaplains and Clerks, our Nobility "We 
Vaſſals and Servants, our Commons 1 
Slaves and Villeins, if theſe Acts of Man 
miſſion had not freed them. In a Wo ni 
before the making of theſe Laws, the i 
riſhing Crown and Commonwealth of yp 
land was in great Danger to have beg 
brought into moſt miſerable Servitude al 
Slavery, under Colour of Religion and 
votion, to the See of Rome; and this 


not only ſeen and felt by the King, q | 
150 
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much repined at and proteſted againſt by 
the Nobility, but the Commons, the general 
Multitude of the Subjects, did exclaim and 
cry out upon it; and the Act of 16 R. 2. 
was made at the Prayer of the Commons, 
which Prayer they made not for themſelves 
(as in ſome Bills of Grievances) but out of 
Love and Zeal to the King and his Crown. 
Their Petition is to the King to make a 


n n IM 2 3 . 3 II A057 28 
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his own Honour: They complain, that by 
Bulls and Proceſſes the King is deprived of 
that Juriſdiction which of Right belongs 
to his Imperial Crown: That he thereby 


ates and learned Men by Tranſlations made 

by the Biſhop of Rome: That the King's 
aus were defeated at the Will of the ſaid Bi- 
hop, the Treaſure of the Realm exhauſted 
Wand exported to inrich his Court; and that 
y theſe Means the Crown of England, 
Which bath been ever free and ſu! ject to 
one, but immediately under God, ſhould 
Wc ſubmitted to that Biſhop. And there- 
pon, out of their exceeding Zeal and Fer- 
cy, they offer to live and die with the 
Crown. And then, laſtly, they pray and 
WP <quire the King by way of Juſtice, to exa- 
ne all the Lords in Parliament, what they 
Z hought of theſe manifeſt Wrongs and Uſur- 
ons, and whether they would ſtand with 
e King: in Defence of his Royal Liberties 
reno? Which the King did according to 
Fbeir Petition: And the Lords Spiritual and 


ons of the Biſhop of Rome were againſt the 
| i 5 one LADEN. 


Law for the Defence and Maintenance of 


loſeth the Service and Counſel of his Pre- 


ing in Defence of the Liberties of the 


[ temporal did all anſwer, that theſe Uſurpa- 
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Liberties of the Crown, and that they wer i 
all bound by their Allegiance to ſtand with 
the King, and to maintain his Honour and 
Prerogative; and thereupon it was enactei 
with a full Conſent of the three Efſtatsi 
(Prout in the Statute). Dav. 85. a. b. $6.4 
Upon theſe Motives, and with this Affe. 
tion and Zeal of the People was the Status 
16 R. 2. mage. Dao. 86.4. 

11. Heretofore the Church of Rome, un- 
der Pretence of her Supremacy, and the 
Dignity of St. Peter's Chair, took upon he 
to beſtow moſt of the Biſhopricks, Abtis MM" 
and other Eccleſiaſtical Livings of Worth hen 
in England, by Mandates before they ver 
void, pretending therein a great Care to {«M 
the Church provided of a Succeſſor befor 
it needed. Whence it aroſe, that theſe Mar 
dates or Bulls were called GEratiæ Expefis 
tive, or Proviſions ; whereof you may rea 
a learned Diſcourſe in Duarenus de Beni 
ciis, Lib. 3. cap. 1. Theſe Proviſions wet 
ſo rife with us, that at laſt King Ed. 3. nv 
digeſting ſo intolerable Incroachments, matt 
a Stature in the 25th Year of his Reign 
ca. 22. and another Sat. 6 C. 1. and! 
Third, Anno 27, againſt thoſe who dre 
the King's People out of the Realm toar 
{wer Things belonging to the King's Court 
and another, Anno 28. Stat. 2 C. 1, 2, 30 
4. whereby he greatly reſtrained this Lib 
ty of the Pope, who notwithſtanding ti 
adventured to continue the Proviſions, inf 
much that King R. 2. likewiſe made ſev! 
Statutes againſt them, but moſt exprel 
that 16 R. 2. cap. F. which appointed tht 


Puniſhment to be thus, That they ſhould a 
| 0 
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out of the King's Protection, attached by their 
no dies and loſe their Lands, Tenements, Goods 
W 2nd Chattels. After him King H. 4. in like 
Manner aggrieved at other Abuſes not fully 
met with in the former Statutes, in the ſe- 
cond Year of his Reign, Anno 3 & 4. adds 
(certain new Caſes, and lays upon the Of- 
W fenders in them the ſame Puniſhment. 
WW hereto I refer you, as likewiſe to Anno 9. 
„%% iem, cap. 8. and 3 H. 5. cap. 4 and 
Vith de Republ. Angl. Lib. 3. cap. 9. Some 
later Statutes caſt this Puniſhment, as 
namely, that 1 Eliz. cap. 2. upon him who 
WT denies the King's Supremacy the ſecond 
Time, and 13 Eliz. cap. 2. upon ſuch as are 
ſeditious Talkers of the Inheritance of the 
Cron, or affirm the Queen to be an Here- 
ick, and 13 Car. 2. cap. 1. upon ſuch as 
affrm the Parliament begun at Weſtminſter 
WT 3 Nov. 1640, is not yet diflolved, or that 
there is any Obligation, by any Oath, Co- 
venant, or Engagement whatſoever, to en- 
deavour a Change of Government, either 
in Church or State; or that both, or either 
Wy Houſe of Parliament have or hath a legiſ- 
lative Power without the King. Blo. Law 
= Did. ſub. Tit. Premunire. But our preſent 
W Buſineſs being only to deal with Eccleſia- 
WE ftical Perſons, Laws and Courts, we ſhall 
Wy meddle with no more than what immediate- 
ly relates to them. 


Conqueſt, 
t. But to return to my propoſed Method. 


F 3 Con- 


2. The Conrſe of ſuch Oppoſition ſince the 


LViliam the Firſt, commonly called the 


ac. 
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Conqueror, inſtituted the Courts for hold. 
ing the Pleas of Eccleſiaſtical Cauſes to be 
ſeparate and diſtin from thoſe Courts that 
had Juriſdiction of Civil Cauſes. Ha. Hi 
Law 102, 109. $91 

2. Milliam the Conqueror reſtrained the 
Clergy and their Courts from exerciſing 
Eccleſiaſtical Juriſdiction upon Tenants 1 
Capite. Ha. Hiſt. Law 109. = 

3. In Hen. 2d's Time, this ancient Lay 
was revived, that Peter-pence ſhould not be 
paid to the Pope. Dav. 90. b. 91 & 92. 

4. King Stephen prohibited the Pope's 
Decreta, which were calculated as a Begin. 
ning or firſt Step to abſolute and univer. 
8 Rule. Vide this Diviſion, General p.; 

. 

5. H. 2. By the Advice of his Council 
or Parliament at Clarendon, enacted thoſe 
ſixteen Articles mentioned by Mat. Paris 

Anno 1164, and thereby checked the Pride, 
Inſolence and Uſurpation of the Pope and 
Clergy; thereby he reſtrained the exordi- 
tant Power of Eccleſiaſticks, and the E. 
emption they claimed from Secular Juri 
diction. Ha. Hiſt. Law 144, 145. 

6. H. 3. would not receive the En. 
croachments of the Biſhop of Rome, which 
he endeavoured to impoſe on 'Tempordl 
Princes and their Subjects, anno 1230, be. 
ing about the 14th Year of this Reign. Ser 
this Diviſion General, p. 3. Keil. 7 H. 
181. 3. Dav. 10.4. b. ? 

7, Mr. Attorney General Davis ſpeakinz 
of King Ed. 1. ſaith, he may well be ſtyl 
Vindex Anglia Libertatis, the Moſes who de. 
livered his People from Slavery and Oppreſ 


ſion; 
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prince, ſo he was the beſt Pater Pa- 
ig that ever reigned in England ſince 
the Norman Conqueſt, till the Reign in 
vhich our Reporter wrote (which was that 
of Fac. 1.. to whom he was willing to pay a 
'omplement). At the Time of his Father's 
Death he was abroad in the Wars of the 
Holy Land, being a Principal Commander 
of the Chriſtian Army there, ſo as he re- 
turn'd not before the ſecond Year of his 
Reign. But he was no ſooner returned and 


ſhake off the Yoke of the Biſhop of Rome, 


Council, before he would ſuffer his Biſhops 
to attend that Council, he took of them a 
ſolemn Oath, that they ſhould not receive 
the Pope's Bleſſing. Again, the Pope for- 
bids the King to war againſt Scotland; but 
the King regards not his Prohibition. A- 
gain, the Pope demands Firſt- Fruits of Ec- 
clefiaſtical Livings, and the King forbids 


general Bull prohibiting the Clergy to pay 
Subſidies or Tributes to temporal Princes (a 
Tenth being granted to the King by Parlia- 
ment) the Clergy thought fit to refuſe Pay- 
ment; whereupon the King ſeis'd their 
. Temporalties for their Contempt, and ſo got 
5e Payment notwithſtanding the Pope and his 
g, u Bull. Then the King made the Sta- 

tute of Mortmain, and thereby wiſely broke 
ny the Pope's chief Net, which, in an Age or 
0 Two more would have drawn to the Church 
le- all the Temporal Poſſeſſions of the King- 
el. dom, Ge. Again, one of the King's Sub- 
0; ——_—_—— zects 


jon; and as he was a brave and victorious 


crowned, but the firſt Work he did was to 


who then having ſummoned a general 


Payment thereof. The Pope ſends forth a 
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jects brought a Bull of Excommunication x. 
gainſt another; whereupon the King con. d 
manded he ſhould be executed as a Trait e 


Law had not of long Time been put in I. Wot | 
ecution, the Chancellor and Treaſure 1 
kneeled before the King and obtained Gr te 
for the Offender, ſo as be was only baniſh. ou. 
ed. And as it was judged Treaſon to bring es 
in Bulls of Excommunication, fo he held i Wer; 
a high Contempt againſt the Crown t 
bring in Bulls of Proviſion or Briefs of Cj. 
tation; and accordingly the Law was fo de. 
clared in Parliament 25 E. 1. which was tht 
firſt Statute made againſt Proviſors. The 
Execution of which Law during the Life d 
Ed. 1. almoſt aboliſhed the uſurped Juri. am 
diction of the Court of Rome, and revive 
and reſtored again the ancient Sovereignty 
of the King and Crown of England. Di For 
„„ | 

8. Ed. 1. check'd the Incroachments Nor 
and Inſolencies of the Pope and the Cler- ep 
gy, by the Statute of Carliſle. Ha. H, 
Law 159. 81 

9. By Statute of Carliſie 25 E. 1. It 
declared, that the Biſhop of Rome vſurp 
ing the Seigniory of Benefices here, gait 
the ſame to Aliens, who never lived bete, 
and to Cardinals who might not, Cc. | 
Adnullation of the State of the Holy C hurci 
of England, Diſinheriſon of the king 
Earls, Barons, and other Nobles of iht 
Realm, and in Offence and Deſtruction 0 
the Laws and Rights of this Realm, and 
againſt the good Diſpoſition and Will of th 


firſt Founders. It was therefore enallel : 
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e King, by the Aſſent of all the Lords 
d Commonalty in full Parliament, that 
e ſaid Oppreſſions, Grievances and Da- 
ages in this Realm from thenceforth ſhould 
ot be ſuffer'd, as by the ſaid Act appear- 
h. 5 Co. De jure Regis Eccl. 13. b. 
10. This King declared the Limits and 
zounds of the Eccleſiaſtical Juriſdiction by 
he Statute of Circumſpecte Agatis & Articuli 
eri; for note, though this later Statute 
as not publiſhed till Ed. 2d's Time; yet it 
as compiled in the Beginning of Ed. 1ſt's. 
ls. Hiſt. Law 157, Ec. 
11. Ed. 1. made effectual Proviſion for 
Recovery of Advowſons and Preſentations 
o Churches, which were before infinitely 
ame and defective by the Star. Neſtm. 2. 
ap. 1, Ha. Hiſt. Law 161. TY 
12. King Ed. 2. being a weak Prince, the 
Pope endeavoured to uſurp upon him; but 
be Peers and People withſtood his Uſurpa- 
jon; and when that unhappy Prince was 
depoſed, this was one of the moſt heinous 
articles againſt him, namely, that he had 
= Allowance to the Pope's Bulls. Dav. 
95. b. os 
13. During the Minority of Ed. 3. and 
after that in the Heat of the Wars in France, 
the Pope ſent many Breves and Bulls into 
England, and at laſt preſumed ſo far as to give 
an [falan the Title of Cardinal of England, 
and by his Bull gave him Power to beſtow 
all Eccleſiaſtical Promotions, as they ſhould 
from Time to Time fall void. This moved the 
King and N obility to write to the Pope to 
this Effeck: c W 
* ; e and our Anceſtors have 
richly endowed the Church of England, 
and 
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was become the Pope's great Friend, and i 


or rather vigorouſly and juſtly, that the Kin 


the Abbot of Maltbam and Biſhop of Vir 
cheſter were both attaint of High Contempt 
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ce and have founded Abbies and other g. 
« gious Houſes for the Juriſdiction of ; 
6“ People, for Maintenance of Hoſpitaliy 
& and for the Advancement of our Coy 
e trymen and Kinſmen. Now you pros 
« and place Strangers in our Benefices th 
c come not to keep Reſidence thereupg 
« and if they come, underſtand not d 
Language; and ſome of them are {i 
« ject to our mortal Enemies; by Read 
« whereof our People are not inſtrud 
« Hoſpitality is not kept, our Scholars u 
<< unpreferr'd, and the Treaſure of th 
<< Realm exported.” The Pope anſwerl 
The Emperor had lately ſubmitted him 
to the Church of Rome in all Points, af 


* 


a menacing Manner adviſed the King to < 
ſo too: The King reply'd, That if the En 
peror and French King both ſhould take hi 
Part, he was ready to give Battle to both 
Defence of the Liberties of his Crow 
Hereupon the ſeveral Statutes made befor 
this Time were put in Execution ſo ſeverely 


and his Subjects enjoyed their Right of I 
tronage clearly, and the Exemption d 
Clerks took no Place here at all; for thit 


and the Biſhop of Ely of a capital Offenct 
as appeareth in the Records of this King 
Reign. Dav. 95. b. 96. 4. 

14. In the Stat. 25 E. 3. wherein the fl 
Law of Proviſors made 25 E. 1. is recith 
there is a larger Declaration of Inconvenier 
cies than in either of the Statutes of 27 5 a 
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the 33th of the ſame King; for there all 
Commons of the Realm do grievouſly 
pplain, that whereas the Holy Church of 
land was firſt founded in Eſtate of Pre- 
by the Kings and Nobility of the Realm, 
by them endowed with great Poſſeſſions 
1 Revenues in Lands, Rents and Advow- 
, to the End the People might be in- 


erciſed within the Realm. And whereas 
> King and other Founders of the ſaid 
elacies were the rightful Patrons and Ad- 


Which Eccleſiaſtical Promotions had Power to 
vance thereunto their Kinſmen, Friends, 


ealth, The Biſhop of Rome uſurping the 
igniory of ſuch Poſſcſſions and Benefices, 
d give and grant the ſame to Aliens, who 
d never live in England, and to Cardinals 
hich might not dwell there; as if he were 


q ghtful Patron of thoſe Benefices ; whereas 
e Law of England he never bad Right 
1 d the Patronage thereof; whereby in ſhort 


ime all the Spiritual Promotions in the 
ealm would be ingroſſed into the Hands 


ould be aboliſhed, Works of Charity would 


aurches would be diſinherited, the King's 
-ouncil would be weakened, the whole 
ingdom impoveriſh'd, and the Laws and 
guts of the Realm deſtroyed. Upon this 
| Com- 


ed in Religion, Hoſpitality might be 
pt, and other Works of Charity might be 


wers thereof, and upon a Voidance of 


d other learned Men of the Birth of the 
ealm, which being ſo advanc'd became 
ple and worthy Perſons to ſerve the King 
Council and other Places in the Common- 


f Strangers, Canonical Elections of Prelates 


eaſe, the Founders and true Patrons of 
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| 
| 


— 
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| 


f 


* rick of A. (or the like) the which be contrary or prejudicial toi 


Reign was to preſerve the Prerogative of the Crown, and the au 
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his Supremacy within ſtreight and legal Limitations, as by the ſaid A 


Complaint it was reſolved in Parlianz 
that theſe Oppreſſions and Grievances M; : 
not be ſuffered in any Manner; and Mae 
fore, for redreſſing the Grievances and mn 
preſſions therein mentioned, it was ena s « 
That the King and his Subjects ſhould fi 
thenceforth enjoy the Rights of Patron 
that free Elections of Archbiſhops, Biſhy 
and other Prelates ſhould be made accy 
ing to the ancient Grants of the King's} 
genitors, and other Founders ; that no! 


of Proviſions ſhould be put in Executin * 
Where the but that the Proviſors ſhould be attanf ede 
Stat. of fined and ranſomed at the King's Will, x 


25 E. 3. de withal impriſoned till they had renound 


P an; N the Benefits of their Bulls, ſatisfied the h 
that certain Ty grieved, and given Security not to cu 


Offenders a- mit the like Offence again. Dav. 86, 
gainſt that 87. g, | EET 

Act fhall, be. | | | F 
fore they be delivered, make a full Renunciation, c. it is to be kum 
that as well before that Statute, wiz. in the Reigns of Ed. 1. and i 
as after, the Form of Renunciation was to this Effect, I renouncti 
« the Words compriſed in the Pope's Bull to me made of the Bil 


5 King, our Sovereign Lord, and to his Crown, and of that I put 
* felf humbly in his Grace, praying to have Reſtitution of the Tem 
<«-ralties of my ſaid Church, &c.” Whereby it may appear whatl 
Law was in that Caſe before 25 F. 3. And tho” the Laws are ven 
vere, eſpecially againſt the Bulls, &c. of the Pope and foreign ul 
diction; and though Queen Mary reſtored his Supremacy in ſuch Mi 
ner as hereafter ; yet would ſhe not repeal the ſaid Statute of Prot 
and Premunire ; but provided that they ſhould ſtand in Force. Sei 
Stat. 2 Ph. & M. whereby it appeareth how careful the State in Me 


Laws of the Realm ; and did at that Time fo cautiouſly reſtore the 5 
premacy of the Pope ſecundum guid, but not ſimpliciter, and bonn 


appeareth. 3 ft. 127. 
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5. Stat. 27 E. 3. cap. 1. Upon the grie- W Abs 
s and clamorous Complaint (for that g.atute th 0 
aſe is there uſed) of the Great Men and were three 
mmons, touching Citations and Proviſions, great Miſ- 


is enacted, that the Offenders ſhall for- chiefs. 1/2, 


That the 
t their Lands, Goods and Chattels, and King's Sub- 


ir Bodies be impriſoned and ranſom- jects had been 
at the King's Will. Dav. 86. b. drawn out of 

| the Realm to 
r of Things whereof the Cognizance pertained to the King's Courts. 
„ Of Things whereof Judgments have been given in the King's Courts. 
1 34, That after Judgments given in the King's Courts of Mat- 
& cogniſable and determinable in thoſe Courts, Suits were commenced 
ther Courts within this Realm to defeat or impeach thoſe Judgments. 
ad theſe three Miſchiefs had theſe three inſufferable Effects. 1½, The 
judice and Diſinheriſon of the King and his Crown. 24h), The Dif- 
eriſon of all his Subjects. And 34/y, Undoing of the Common Law 
nt this Realm. All which appears in the Preamble of this Act were 
cht to be redreſſed. 3 rf. 120. By the ſame Statute Procurators, 
ttornies, Executors and Maintainers ſhall have the ſame Puniſhment 
the Principal. Vide 3 Inſt. fo. 125. | 


16. To nouriſh Love, and Peace and 
oncord between Holy Church and the 
ealm, and to appeaſe and cauſe to ceaſe 
e great Hurt, Perils, and unportable Loſſes 
nd Grievances that have, Sc. and ſhall 
appen hereafter, if the Thing hereafter 
: Wappen to ſuffer and paſs, becauſe of perſo- 
al Citation and other that be paſt before 
his Time, and commonly doth paſs from 
ay to Day out of the Court of Rome, 
Dy feigned and falſe Suggeſtions and Pro- 
doſitions againſt all Manner of Perſons of 
be Realm, upon Cauſes whoſe Cogni- 
ance and final Diſcuſſing pertaining to 
er Lord the King and his Royal Court, 
ind alſo of Impetrations and Proviſions 
made in the ſaid Court of Rome of Bene- 
fees and Offices of the Church, pertaining 

to 


— 
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Churches, Chapels and other Benefice 


ed, the Crown of our Lord the King abaſt 


famed, the Treaſure and Riches of i 
Realm carried away, the Inhabitants 2 


ſted and deſtroyed, Divine Service, Holp 
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to the Gift, Preſentation, Donation 
Diſpoſition of our ſaid Lord the King, 
other Lay Patrons of his Realm, an 


propriated to Cathedral Churches, Abb 
Priories, Chantries, Hoſpitals and 0 
poor Houſes, and of other Dignities, ( 
ces and Benefices occupied in Times) 
and preſented by divers and notable Mme 
ſons of the ſaid Realm. Por the li 


'* Cauſes, and the Dependants thereof, Hor 


good antient Laws, Cuſtoms and Fr 
chiſes of the ſaid Realm have been a. 
greatly impeached, blemiſhed and confoml 


and his Perſon very hardly and falſly d 


Subjects of the Realm impoveriſhed a 
troubled, the Benefices of the Church 


talities, Alms, Deeds, and other Works( 
Charity withdrawn and ſet apart, tt 
Great Men, Commons and Subjects of tl 
Realm in Body and Goods damnified. Ti 
who receive Citations from Rome agalil 
any of this Realm for Cauſes, the Cogy 
zance whereof pertaineth to the King a 
his Court, or for Impretration of Benelis 
of the King's or other Men's Gifts, ſhall 
cur the Penalty ordained for Proviſors mal 
anno 25 E. 3. And they who are ſuſpects 
of any of the ſaid Offences, that cannot 
attached by their Perſons, if within t 
Months after Warning they do not # 
pear before the King's Juſtices to anſwe⸗ 


ſhal incur the Penalty of the — 
5 | 's 
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1. And he who doth commit any of - 
Offences aforeſaid ſhall be ſet out of 

King's Protection, and puniſhed ac- 

ding to the Stat. 27 E. 3.1, And he 

zo doth upon Malice falſly purſue any 

on this Statute ſhall be puniſhed at the 

ng's Pleaſure, and make amends to the 

rty grieved. The King and all the Par- 

ment Houſe agreed to appeach the Offen- 

rs, and to reſiſt _ Stat. 14 3. of 

oviſors, altered by the Stat. 13 Eliz. 2. x » 
Pere theſe Offences are made High Trea- 2 3 


n. See the Statutes. The Defen- 
dant ought to 


ear in Perſon, and therefore he cannot appear by Attorney, without 
ſpecial Writ out of Chancery. And this Act as well binds Lords of 
lament, as all others. Vide 3 Inſt. fo. 125. Vide Dav. 86. 


17. During the Nonage of R. 2. they began 
Mice again to incroach upon the Crown, by 
nding Legates, and Bulls and Briefs into 
gland, whereof the Nation was ſo ſenſible 
d impatient, as at their ſpecial Prayer, 
at very neceſſary Law of 16 R. 2. (being 
ore ſharp and penal than all the former 
tatutes againſt Proviſors,) was made; (and 
et againſt this King as againſt E. 2. it was 
bjected at his Deprivation, that he had al- 
ded the Pope's Bull to the Inthralling of 
« oxi, Sc.) Dav. 96. a. Whereupon 
ic Statute 16 R. z. came, That if any pur- 
aſe or purſue, or cauſe to be, ein the 5 22 
-ourt of Rome, or elſewhere, any Tranſla- K a 
ons, Proceſſes, and Sentences of Excom- comprehend 


munication, the Ecleſiaſti- 
. 5 cal Courts 
thin theſe Realms, as well as thoſe beyond Seas. So jealous were 
he Kings and People of the Prerogative Royal, and the Supertor Tem- 
poral or Municipal Laws, as throughout the Books appears. 


. — LS a. En ROAD ac 4 nr we 
—— — — 
* 


munication, Bulls, Inſtruments, or ; 


c. 5. Vide Regiſter Fud. fo 82. Vide Nat. Il 


| Rome, or elſewhere, any Bulls or Proceſſes, 
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other Things whatſoever which touch H unc 
King, againſt him, his Crown and his} 
gality, or his Realm, as in the ſaid $ 
tute; and they which bring within HM 
Realm, or them receive, or make there 
Notifications, or any other Execution v¹]]re! 
ſoever within the ſaid Realm, or with rt 


that they, their Notaries, Procurata f 
Maintainers, Abettors, Fautors and Cai 


ſellors, ſhall be put out of the King's Pr 
tection, and their Lands and Ten emen 
Goods and Chatrels forfeited to our Lo 

the King; and that they be attached by thei 
Bodies, if they may be found, and brougt 
before the King and his Council, there uf 
anſwer to the Caſes aforeſaid, or that Pn 
ceſs be made againſt them by Præmunire e 
cias, in Manner as it is ordained in oth 
Statutes of Proviſors; and others which d 
fue in any other Court in Derogation of tit 
Regality of our Lord the King. Stat. 16 R: 


fo. 153. Co. Pl. fo. 435. Raſtal Pl. fo. 
221, 42), 465. This Statute enacts, vil 


a full Conſent of the three Eſtates, tit 
ſuch as ſhould purchaſe in the Court d 


other Things which might touch the Kin 
in his Crown and Dignity Royal, and {ud 
as ſhould bring them into the Realm, an 
ſuch as ſhould receive them, publiſh them d 
execute them, they, their Notaries, Fro 
tors, Maintainers and Counſellors, ſhous 
be all out of the King's Protection, til 
Lands and Goods forfeited to the Kink 


thel 
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eir Bodies attached, if they might be 
und, or elſe Proceſs of Præmunire facias 
\ be awarded againſt them. Dav. 86. 2. 
ve Je Stat. 16 R. 2.) And other former 
aws were made againſt Proviſors when 
2th the Prince and People of England, for 
e moſt part, acknowledged the Pope the 
irteenth Apoſtle, and only Oracle in Mat- 
rs of Religion, and did follow his Doctrine 
moſt of thoſe Points wherein we now diſ- 
nt from him. Dav. 84, 85. The Crown of 
land hath been ſo free at all Times, 
at it hath been in no earthly Subjection, 
t immediately ſubject to God in all 
hings, and to none other. Stat. 16 R. 2. 
5. The Attempts of the Pope to make 
nd tranſlate Biſhops here are clearly againſt 
e King's Crown and his Regality. Stat. 
$6 R. 2. c. 5. The Effect of the Statute 16 
. 2. is, if any purſue or cauſe to be pur- 
ed in the Court of Rome or elſewhere, 
ny Thing which toucheth the King, againſt. 
im, his Crown and Regality, or his Realm, 
eir Notaries, Procurators, Ec. Fautors, Ec 
all be out of the King's Protection, Oc. 
Inſt. 119. f 
18. In H. 4.'s Time it was reſolved, that 
e Pope's Collector, tho? he had the Popes 
ulls, had no Juriſdiction here. 5 Co. De 
ure Regis Eccl. 22, b, ST. 

19. By the Statute 2 H. 4. cap. 4. the 
ifertians are put in a Pramunire for pur- 
aling and putting in Execution Bulls of 
*mption, from Tithes, of their Lands 
rchaſed after the Decree of Adrian re- 
aved here. Vide Popham 157. 


Vor. I. 6 20. Tempore 
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20. Tempore H. 6. The Pope wrote 14 
ters in Derogation of the King and his} 
gality, and the Churchmen durſt not [: or 
againſt them; but Humphrey Duke of Glay 
fer, for their ſafe Keeping, put them in 
the Fire. 5 Co. De Jure Regis Hecl 20 Hoc 

21. In the weak Time of this King I 
they made another Attempt to revive M our 
uſurped Juriſdiction by this Policy. 1] 
Commons had denied the King a Sub ch 
when he-greatly wanted Money; there 
the Archbiſhop of Canterbury and the an 
Biſhops offered him a large Supply if Wee: 
would conſent, that all the Laws again 1 \ 
Proviſors, and eſpecially that of the 1616 
might be repealed ; but Humphrey Duke 
Glouceſter, who then lately had caſt the Po 
Bull into the Fire, alſo cauſed this Moti 
to be rejected; ſo as by a moſt ſpecial I 
vidence thoſe Laws againſt. Proviſors, Mors 
Church Encroachments, have ſtood in Hoe. 
even to this Day. Dav. 96. 4. 5. mr 

22. The Courts where any Plea ſhal 
depending, Ec. wherein Baſtardy ſhall te: 
ledged, and Ifſue joined, the Judges of i 
ſaid Courts, or one of them, before ſr 
Writ of Certificate paſs out of the n: 
Court to the Ordinary to certify, &. 
make a Remembrance under his or ti 
Seal, at the Suit of the Demandant or 1 
. nant, Plaintiff or Defendant in the Plea, pi: 
which the Baſtardy is alledged, reciting 
Iſſue, and certifying to the Chancelot Wl" 
the King for the Time being, to the Int 
that Proclamation be made in the Chan 
by three Months, once in every Mom 


that all Perſons pretending any Interet #8 
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jet againſt the Party pretending to be 
ulier, that they ſue to the Ordinary, to 
om the Certificate is directed, to make 
ir Allegations and Otyections againſt the 
rty, and the Chancellor is to order ſuch 
oclamation to be made, on Requeſt of 
> Party, which is to be certified to the 
hurt where the Plea is pending; and the 


their own Courts once to make Froclama- 
n before Proclamation be certified by the 
ancellor, and once after; and then the 


i Writ of Certificate ro the Ordinary; and 
this Courſe is not purſued, all done there- 
pn is void, Sc. Stat. 9 H. 6. G 11. Vide 
. Pl. fo. 29, 105, 161, 280, 577, 609. 

23. By Stat. 24 U. 8. c. 12. (that is to tay) 


ors (for ſo many were then Lords of Par- 


mmons in Parliament aſſembled, it is de- 
ed, that where by divers ſundry, old, an- 
e Hiſtories and Chronicles it was ma- 
Eſtiy declared and expreſſed, that this 
alm of England is an Empire, and ſo has 


Supreme Head; and the King having 
Dignity and Royal Eſtate of the Impe- 
Crown of the ſame, unto whom a Body 
tick compact of all Sorts and Degrees of 
ple, divided in Terms and by Names of 
ſtualty and Temporalty be bound and 
it to bear, next to God, a natural and 
ble Obedience; he being alſo inſtituted 
| furniſhed by the Goodneſs and Fur- 
ance of Almighty God with plenary 

| 8 2 and 


ges · where the Plea is ſo pending, c. are 


ages or Judge are, or is, to award the 


W the King, 24 Biſhops, 29 Abbots and 


nent) by all the Lords Temporal and 


n accepted in the World, governed by 


83 
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tual Learning, that it was declared, in 


Body Politick, called the Spiritual, then! 
ing uſually called the Exgliſß Church, wii 


other Part of the ſaid Body Politick © 
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and whole and intire Power, Pre-eminen 
Authority, Prerogative and Juriſdiction, 
render and yield Juſtice and final Da 
mination to all Manner of Folk, Refiant 
Subjects within this his Realm, in all Ca 
Matters, Debates and Contentions happy 
ing to incur, inſurge, or begin within 
Limits thereof, without Reſtraint or P 
cation to any Princes or Potentates of | 
World; the Body Spiritual whereof haj 
Power, when any Cauſe of the Law Di 
happened to come in Queſtion, or of 9c 


preted and ſhewed by that Part of thel 


always had been reputed and alſo foundoft 
Sort, that both for Knowledge, Integr 
and Sufficiency of Number it had been aH 
thought and was alſo then ſufficient and nt 
of it ſelf, without the Intermeddling of 
exterior Perſon or Perſons to declare and 
termine all ſuch Doubts, and to adminl 
all ſuch Offices and Duties, quæ ad ſpirit 
ordinem ſpectant; for the due Adminiſtr 
whereof, and to keep them from Corrupl 
and ſiniſter Affection, the King's moſt . 
Progenitors and the Anceſtors of the 

bles of this Realm did ſufficiently 
the ſaid Church with Honours and I 
fions; and the Laws 'Temporal for Tri 
Property of Lands and Goods, and fot! 
Conſervation of the People of this N 
in Unity and Peace, without Rapiſe 
Spoil, was adminiſtered, adjudged and! 
cuted by ſundry Judges and Miniſters of 


Tempola 
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mporalty; and both their Authorities and 
riſdictions did conjoin in the due Admi- 


er. And whereas the King, his moſt 
ble Progenitors, and the Nobility and 
\mmons of the ſaid Realm, at divers and 
dry Parliaments, as well in the Time of 


ble Kings of this Realm, made ſundry 
dinances, Laws, Statutes and Proviſions 
the intire and ſure Conſervation of the 
erogative, Liberties and Pre-eminences of 
e ſaid Imperial Crown, and of the Juriſ- 
ction Spiritual and, Temporal of the ſame, 
keep it from the Annoyance as well of 
e See of Rome, as from the Authority of 
her foreign Potentates attempting the Di- 
inution or Violation thereof, ſo often as 
Wch Annoyance or Attempt might be known 
eſpied ; and notwithſtanding the ſaid good 
atutes and Ordinances made in the Preſer- 
tion of the Authority and Prerogative of 
e ſaid Imperial Crown as aforeſaid ; yet 
vertheleſs ſince the making of the ſaid 
dod Statutes and Ordinances, divers and 


cs, Statutes and Ordinances, have ariſen 
d ſprung by Reaſon of Appeals uſed out 
this Realm to the See of Rome in Cauſes 
eſtamentary, of Matrimony and Divorce, 


t only to the great Inquietation, Vexation, 
rouble, Coſts and Charges of the King 
imſelf, and many of his Subjects and Re- 
ants within his Realm; but alſo to the 
feat Delay and Let to the true and ſpeedy 

G 3 Deter- 


tation of Juſtice, the one to help the 


ng E. 1. E. 3. R. 2. H. 4 and other 


ndry Inconveniences and Dangers, not 
ainly provided for by the ſaid former 


ights of Tithes, Oblations and Obventions, 


85 


86 


neſſes there ſo well examined as within t& 


great Enormities, Damages, long Delays ai 


ſiants within this Realm in the ſaid Cause 


Tent of the Lords Spiritual and 'Temporal,an 
the Commons in that Parliament afſemble 
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Determination of the ſaid Cauſes: Po 
much as the Parties appealing to the ee, 
Court of Rome, moſt commonly, did q ard 
ſame for the Delay of Juſtice ; and f 
much as the great Diſtance of Way wa 
far out of the Realm, fo that the neceſſi 
Proots nor the true Knowledge of the Cad 
could neither be ſo well known, or the ſi 


Realm; ſo that the Parties aggrieved þ 
ſuch Appeals were moſt Times without h 
medy. In Conſideration whereof the King 
his Nobles and Commons, conſidering th 


Hurts, and that as well to his Highneſs, a5 
his ſaid Noble Subjects, Commons and Rs 


Teſtamentary, Matrimony, Divorce, Ty 
Oblations and Obventions, did daily enſue, di 
therefore by his Royal Aﬀent, and by the . 


and by Authority of the ſame, enact, 1 
and ordain, that all Cauſes Teſtamentary, 

Matrimony and Divorces, Rights of Tithe 
Oblations and Obventions, the Knowledp 
whereof by the Goodneſs of Princes of ti 
Realm, and by the Laws and Cuſtoms d 
the ſame, appertained to the Spiritual Jui 
diction of this Realm then already coll 
menced, moved, depending, being, hay 
pening, or Weender coming in Contentich 
Debate or Queſtion within this Realm, & 
within any of the King's Dominions & 
Marches of the ſame, or elſewhere, ue 
ther they concern the King, his Heirs, 


Succeſſors, or any other Subjects EY 
| | 1410 
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nts within this Realm, of what Degree 
ever they be, ſhould be from thenceforth 
ard, examined, diſcuſſed, clearly, finally 
d definitively adjudged and determined 
thin. the King's Juriſdiction and Autho- 
y, and not eiſewhere, in ſuch Courts Spi- 
tual and 'Temporal of the fame, as the 
atures, Conditions, and Qual:ties of the 
aſes and Matters aforeſaid of Contention, 
thereafter happening in Contention, ſhould 
quire, without having any Reſpect to any 
uſtom, Uſe or Sufferance, in Hindrance, 
oſs or Prejudice of the ſame, or to any 
her Things uſed or ſuffered to the contrary 
ercof by any other Manner, Perſon or 
erſons in any Manner of Wiſe; any foreign 
nhibitions, Appeals, Sentences, Summons, 
tations, Suſpenſions, Interdictions, Ex- 
Wommunications, Reſtraints, Judgments, or . 
Iny other Proceſs or Impediment, of what 
atures, Names, Qualities or Conditions 
pever they be, from the See of Rome, or 
ny other foreign Court or Potentate of the 
Vorld, or from and out of this Realm, or 
ny other the King's Dominions, or Marches 
df the fame, to the See of Rome, or to any 
ther foreign Courts or Potentates, to the T Pe 
f f ; The Pope 
et or Impediment thereof, in any wiſe not- ns permitted 
| vithſtanding, as by the ſaid Act appeareth. to do certain 
C. De Jure Regis Bccl. fo. 28. a. b. 29. 4. b. Things with- - 


30. 4. %. | in this Realm 
| a.b 31.4, | by Uſurpa- 
ion, but not of Right, even until the Reign of H. 8. Br. Abr. Preſent— 
ent, 12. I'his Statute is declaratory of the antient Laws, as appeareth 
9 E. 4. Fitz. NM. B. 44. and many other Cales and Statutes. 5 Co. 
art i, (ur le Statute ſupra. 


| 


G 4 e4. It 
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24. It hath been declared by Stu R 
25 H. 8. cap. 21. in full Parliament, M rela 
the Spiritualty (uſually called the Chu ot 
of England) always hath been reputed u{WKKece 
found of that Sort, as both for Knowledyiſith 
Integrity, and Sufficiency of Number, hail 
been always ſufficient and meet of it { 
without the Intermedling of any extern 
Perſon or Perſons to declare and determine 
of ſuch Doubts, and to adminiſter all ſug 
Offices and Duties as to their Rooms ſp ao 
tually do appertain. For the due Admin 


ſtration whereof, and to keep them fru o 


Corruption, and ſiniſter Affection, 
King's moſt noble Progenitors, and the Ari 
ceſtors of the Nobles of this Realm hai 
ſufficiently endowed the ſaid Church bt 
with Honour and Poſſeſſions. 4 Inft. fi 
321. | „ . 
25. By Act of Parliament of 25 Hi 
cap. 21. It is declared by the King, tit 
Lords Spiritual and Temporal and the Cot 
mons in that Parliament afſembled, that ne- 
ther the King, his Heirs nor Succeſſors, no u 
any his Subjects of this Realm, or other hi 
Dominions, ſhould from thenceforth {ue i 
the Biſhop of Rome, called the Pope, or v 
that See, or to any having or pretending 0 
have any Authority by the ſame, for L. 
cenſes, Diſpenſations, Impoſitions, Facu 
ties, Grants, Eſcripts, Delegacies, or al 
other Inſtruments, or Writings of any Kind 
Name, Nature, or Quality ſoever for an 
Cauſe or Matter, for which any Licench 
Ec. thentofore had been uſed and acct 
ſtomed to be had and obtained at the > 


— 
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lf Rome or by Authority thereof, or of any 
relate of this Realm, nor for any Manner 


ur other Licenſes, Sc. that in Cauſes of 
(cceſſty might have fully been granted, 


rob, but that from thenceforth every 
Ich Licence, Diſpenſation, Sc. aforenamed 
eceſſary for the King, his Heirs and Suc- 
ors, and his and their People and Sub- 
cs, upon the due Examination of the 
-L-auſes and Qualities of the Perſons procu- 
ins ſuch Diſpenſations, Licenſes, Ec. 
ould be granted, had and obtained from 
ime to Time within this Realm and other 
be King's Dominions, and not elſewhere, 
Wn Manner following, and not otherwiſe 


Wor the Time being, and his Succeſſors 


rant and diſpoſe by an Inſtrument under 
is and their Seal to the King and his Heirs 
nd Succeſſors, Kings of this Realm, their 
dubjects, all ſuch Licences for Cauſes not 
being contrary to Holy Scripture and Laws 
of GOD, as thentofore had been uſed to 
de had and obtained by the King or any his 
Trogenitors, or any his or their Subjects at 
[tne See of Rome, or any Perſon or Perſons 
by Authority of the ſame, and all other Li- 


Watters as ſhould be convenient and neceſ- 
ſary to be had for the Honour and Surety 
of the King, his Heirs and Succeſſors, and 
the Wealth and Profit of this his Realm; 
lo that the ſaid Archbiſhop, or any his Suc- 


ithout offending holy Scripture, and Laws 


that is to ſay) The Archbiſhop of Canterbury 


Whould have Power and Authority from 
ime to Time, at Diſcretion, to give, 


enſes in, for, and upon all ſuch Cauſes and 


ceſſors, 


89 
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Neri, bn ceſſors, in no Manner grant ſuch Diſpenſi 
vtature was tions, Oc. for any Thing repugnant to th 
n GOD, as by the faid Statute 1 


the ancient . : es; 
Law. Stat. peareth. 5 Co. De jure Regis Eccl. 31. 41 
25 H. 8. took 32. a. B. | | 3 
away the N | dne 
Pope's Juriſdiftion. Warſon, Biſhop of St. David's Caſe in Sall. dt 
25 H. 8. cap. 19. is a general Prohibitien, that. no Appeal ſhall O 
purſued out of the Realm to Rome, or elſewhere. 4 Inf. 340. By the 
Stat. 25 H. 8. c. 21. It is, That this your Grace's Realm recogniiny 
no Superior under GOD, but only your Grace hath been and is fe 
from Subjection to any Man's Laws, but only to ſuch as have been & 
viſed, made and ordained within this Realm for the Wealth of the ſum, N! 
or to ſuch other as, by Sufferance of your Grace and your Progenitors, the 
People of this your Realm have taken at their free Liberty by their om 
Conſent to be uſed amongſt them, and have bound themſelves by long Uk 
and Cuſtom to the Obſervance of the ſame; not as to the Obſervance of the 
Laws of any foreign Prince, Potentate, or Prelate, but as to the Cuſtoms aut 
ancient Laws of this Realm, originally eſtabliſhed as Laws of the ſame, by 
the {aid Sufferance, Conſent and Cuſtom, and none otherwiſe. 4 Þ»/.3 42,34; 
In the Preamble to the Statute of Faculties the Parliament expreſsd to N 
their Judgment, that the Biſhop of Rome had deceived and abuſed the 
Subjects of the Crown of England, pretending and perſuading that he hal 
full Power to diſpenſe with all human Laws, Uſes and Cuſtoms of al Wu 
Realms in all Cauſes Spiritual, which had been uſurped and practiſed by are 
him and his Predeceſſors for many Years, to the great Derogation of tie Mam 
Imperial Crown of England: For the Realm of England recognizing w 
Superior under G OD but the King himſelf, hath been and ſtill remain 
eth free from all Subjection to any Man's Laws, but ſuch as have either 
been made here for the Wealth of the ſame, or to ſuch other as by Sb 
ferance of the King and his Progenitors and the People of this Realm 
have taken at their free Liberty and by their own Conſent to be uſed . 
mongſt them, and have bound themſelves by long Uſe and Cuftom to 
obſerve, not as the Laws of any foreign Prince, Potentate, or Prelate, bt 
as the cuſtomed and ancient Laws of this Realm, originally eſtabliſhed a Vi 
Laws of the ſame by the ſaid Sufferance, Conſent and Cuſtom, and not 
otherwiſe. It ſtandeth therefore with natural Equity and good Realon, 
that all ſuch human Laws made within this Realm, or induced into thi 
Realm by the ſaid Sufferance, Conſent and Cuttom ſhould be diſpenſe 
with, abrogated, amplified, or diminiſhed by the King and his Parla- 
ment, or by ſuch Perſons as the King and Parliament ſhould authorif, 
Ec. Vide 21 H. 7. where it is ſaid, that certain Prieſts were deprived 
by the Act of Parliament, Temp. R. 2, Dav. 71. b. 72. 4. 


26, BY Wh 
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26. By the Stat. 26 H. 8. c. 1. The King 


ne WW. declared Supreme Head of the Church, 
.d ſo had been recogniſed by the Clergy 
WF: Convocations, yet for Confirmation 


thereof, it was by the ſaid Statute enacted, 
chat the ſaid King, his Heirs and Succeſſors 


„ould be taken, accepted and reputed the 
only Supreme Head in the Earth of the 
ns Church of England, called Auglicaus Eccle- 


, and ſhould have and enjoy annexed and 
nited to the Imperial Crown of the Realm, 


me 
he Was well the Title and Stile thereof, as all 
 WWHonours, Dignities, Preheminences, Juriſ- 


liftions, Privileges, Authorities, Immuni- 
es, Profits and Commodities to the ſaid 


y WWDignity of Supreme Head belonging and 
„ ppertaining; and that our ſaid Sovereign 
a Lord, his Heirs and Succeſſors, Kings of 
this Realm, ſhould have full Power and 


authority from Time to Time to viſit, re- 
0 reſs, reform, order, correct, reſtrain and 
the 


ces, Contempts and Enormities whatſoever 
ey be, which by any ſpiritual Authority 
or Juriſdiction ought or might lawfully be 
reformed, repreſſed, redreſſed, corrected, 


wt ure of Almighty GOD, the Increaſe of. 
s WV irtue in Chriſt's Religion, and for the 
* Conſervation of the Peace, Unity and 
W Tranquility of the Realm; any Uſage, Cu- 
om, foreign Laws, foreign Authority, 
- Freicription, or any Thing or Things to 
+ 


the contrary hereof notwithſtanding. 

27. By the Stat. 26 H. 8. and 35. of the 

lame King, it is declared and enacted, that 

e King, his Heirs and Succeſſors ſhould be 
taken 


amend all Errors, Hereſies, Abuſes, Offen- 


reſtrained or amended, moſt to the Plea- 


or 
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taken and accepted the only Supreme Heat 
in Earth of the Church in England, aud 
ſhould have and enjoy annexed to the Impe. 
rial Crown of this Realm, as well the Title 
and Stile thereof, as all Honours, Dignitiez 
Preheminences, Juriſdictions, Sc. to the 


ſaid Dignity of Supreme Head belonging 


Sc. by which Stile, Title and Dignity of 
Supreme Head of the Church of Eyelani 
King Hen. 8. his Heirs and Succeſſors had, 
and have all Juriſdiction Eccleſiaſtical what. 
ſoever. And though theſe Acts were re. 
pealed by the 1 & 2 Ph. & Mar. that Ad 
1 & 2 Ph. & Mar. was by the Statute 1 h. 
liz. made abſolutely void, and conſequently 
theſe Statutes were revived: And ſo by 


the Act of Repeal 1 Eliz. that Queen, 


her Heirs and Succeſſors were Supreme 
Head of the Church of England. 4 lil 
325. / | * | 

28. Statute 5 E. 6. provided againſt Sel- 
ling of Offices, extendeth as well to Eccle- 
ſiaſtical Offices, as Temporal which concern 
the Adminiſtration and Execution of Juſtice. 
And it was reſolved in the Caſe of Doctot 


Trevor, Chancellor of a Biſhop in Malen 


that both the Office of Chancellor and Re- 


giſter of a Biſhop are within that Statute; 


for that they concern the Adminiſtration af 
Juſtice. 3 7. 148. | 

29. Queen Mary repealed all Offences 
made to be in the Caſe of Præmunire ſinet 
the firſt Day of the firſt Year of Hey. 8. but 
ſome of them are revived by the Statute of 
the firſt of Fiz. cap. x. but in all Queen 
Mary's Time, the Statutes made concerning 


the Offences of Præmunire, before the Reis 
— 0 
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of Hen. 8. were neither repealed nor alter- 

ed, but allowed in Queen Mary's Time. 

3 Inſt. 126, 127. Vide Stat. 1 & 2 Ph. G 

Mar. cap. 8. 1 Eliz. cap. 1. $5 Blix. cap. . 

13 Elix. cap. 1, 2, 8. 27 Flix. cap. 2. 
Pac. cap. 3. 


cap. 1. It is declared, that where, in the 
Reign of H. 8. divers good Laws and Sta- 
tutes were made and eſtabliſned, as well for 
the utter Extinguiſnment and putting away 
of all uſurped and foreign Power and Au- 
thorities out of this Realm, and other her 
Dominions and Countries, as alſo for the 
reſtoring and uniting to the Imperial Crown 
of this Realm the antient Juriſdiction, Au- 
thorities, Superiorities, and Preheminences 
to the ſame of Right belonging and apper- 
taining; by Reaſon whereof her Subjects, 
from the 25th Vear of the ſaid King H. 8. 
were continually kept in good Order, and 
disburthened of divers great and intolerable 
Charges and Vexations before that Time 
unlawfully taken and exacted by ſuch fo- 
reign Power and Authority as before that 
was uſurped; and to the Intent that all u- 
ſurped and foreign Power and Authority 
Spiritual and Temporal might for ever be 
clearly extinguiſhed and never uſed or obey- 
ed within this Realm, or any other her 
Dominions or Countries; It was enacted, 
that no foreign Prince, Perſon, Prelate, 
State, or Potentate Spiritual or Temporal, 
ſhould at any Time after the laſt Day of 


exerciſe any Manner of Power, Juriſdiction, 
Superiority, Authority, Preheminence, or 
| Privilege 


21 
30. By Act of Parliament made 1 Zliz. 


that Seffions of Parliament, uſe, enjoy or 
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Privilege Spiritual or Eccleſiaſtical with 


fore been, or might be, lawfully exerciſed or 


| ſuch and ſo long Time as ſhould pleaſe the 


ſon or Perſons being natural-born Subjects 
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this Realm, or within any other the Queen lein 
Dominions, or Countries that then were Micti. 
thould be; but from thenceforth the fans | 
ſhould be clearly aboliſhed out of thi 
Realm, and all other her Dominions ea 
ever; any Statute, Ordinance, Cuſton Pike 
Conſtitution, or any other Matter or Cauſe 
whatſoever to the contrary in any wiſe nat. 
withſtanding. And it was then alſo eſtz ch 
blithed and enacted by the Authority of tha Hoc 
Parliament, that ſuch Juriſdiction, Prin. 
leges, Superiorities, and Preheminences Sp. er: 
ritual and Eccleſiaſtical, as by any Spiritual o or 
Eccleſiaſtical Power or Authority had then be. tr 


uſed for the Viſitation of the Eccleſiaſtical Hen 
State, and Perſons, and for Reformation, Or. br 
der and Correction of the ſame, and of al 
Manner of Errors, Hereſies, Schiſms, Abuſe, 
Offences, Contempts and Enormities, ſhould 
for ever, by Authority of that Parliament, be 
united and annexed to the Imperial Crown of 
this Realm, and that the Queen, her Heirs and 
Succeflors, Kings and Queens of this Realm, 
ſhould have full Power and Authority by 
Virtue of that Act, by Letters Patent un- 
der the Great Seal of England, to aſſign, 
name and authorize, when and as often 3s 
the Queen and her Heirs or Succeflors 
ſhould think meet and convenient, and for 


Queen, her Heirs or Succeſſors, ſuch Per- 


to the Queen, her Heirs or Succeſſors, # 
the ſaid Queen, her Heirs or Succeſlors 
ſhould think meet to exerciſe, uſe, occup) 


4 an 
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1d execute under the ſaid Queen, her 
leirs and Succeſſors, all manner of Juriſ- 
liction, Privilege and Preheminence in any 
viſe touching or concerning any Spiritual 


m 

10 r Eccleſiaſtical Juriſdiction within theſe 
u calms of England and Ireland, or any 
me rber ber Dominions or Countries, and 


o viſit, reform, redreſs, order, correct 
ind amend all ſuch Errors, Hereſies, 
dchiſms, Abuſes, Offences, Contempts and 
Enormities whatſoever, which by any Man- 
er of Spiritual or Eccleſiaſtical Juriſdiction 
r Authority could or might lawfully be re- 


ſtrained, or amended to the Pleaſure of Al- 
mighty GOD, the Increaſe of Virtue, 


riſed and appointed by the ſaid Queen, her 
Heirs and Succeſſors, after the ſaid Letters 
Patent to him or them made and delivered, 
as is aforeſaid, ſhould have full Power and 
Authority, by Virtue of that Act and of 
the ſaid Letters Patent, under the ſaid 
Queen, her Heirs or Succeſſors, to exerciſe, 
ule and execute all the Premiſſes, accord- 
ing to the Tenor and Effect of the ſaid 
Letters Patent; any Matter or Cauſe to the 
contrary in any wiſe notwithſtanding, as by 


Regis Eccl. 3 3. a. b. 34. 4. b. 5 
31. By the Statute 1 liz. cap. 1. (which 
reſtoreth the ancient Juriſdiction Eccleſiaſti- 


A. cap. 8. is repealed ; but there is a ſpe- 
cal Proviſo in the Act x Eliz. that it ſhould 
| not 


ormed, ordered, redreſſed, corrected, re- 


and the Conſervation of the Peace, and the 
Unity of this Realm; and that ſuch Perſon 
or Perſons, ſo to be named, aſſigned, autho- 


the {aid Act alſo appeareth. 5 Co. De Jure 


cal to the Crown) the Act 1 & 2 Ph. & 
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not extend to repeal any Clauſe, Matte 
or Sentence contained or ſpecified in tþ 
ſaid Act 1 & 2 Ph. & Mar. which Ge 
concern Matter of Præmunire, but that (if 
much which concerneth any Matter 9 
Cauſe of Præmunire ſhould ſtand in Forg 
and Effect, and that Clauſe of the Statux 
x & 2 Ph. & Mar. is this, That whoſoen 
ſhall by any Proceſs obtained out of ay 
Eccleſiaſtical Court within the Realm, « 
without, by Pretence of any Spiritual I 
riſdiction, or otherwiſe contrary to th 
Laws of the Realm, inquiet or moleſt any 
Perſon, Ec. for any Manors, Oc. Pard 
of the Poſſeſſions of any religious Hout 
Sc. ſhall incur the Danger of the Ad 

Premunire in Anno 16 R. 2. 3 Inft. 122 

The Act See alſo the Statute 25 Hen. 8. cap. 20 
1 whereto this Act hath alſo Reference; 
foreign Jurif. and is revived by the 1 Eliz. 3 Tf. 1 Har 
diction, and reſtoreth to the Crown the ancient Juriſdiction, &c. 4 bl. 
325. The Act of the 1 Eli. enacteth, That ſuch Juriſdiction, &. 
Spiritual or Eccleſiaſtical, as by any Spiritual or Eccleſiaſtical Power u 
Authority had theretofore been, or lawfully might be, exerciſed or uk 
for the Viſitation of the Eccleſiaſtical State and Perſons, and for Refor 
mation, Order, and Correction of the ſame, and of all Manner of tr 
rors, Hereſies, Schiſms, Abuſes, Offences, Contempts and Enormitiss 


ſhall for ever, by Authority of this Parliament, be united and annexedt0 
the Imperial Crown of this Realm. Vide 4 Inſt. 325. 


Stat. 1 Fliz. 32. By the Stat. 1 Eliz. no TuriſdiQtion 


Provideth a-. is reſtored and united to the Crown; but 
gainſt them | | ſuch 
that ſhould, by 


Printing, Writing or Words, maintain or defend the Juriſdiction Spit. 
tual of any foreign Prince, Prelate, Ac. within this Realm, that ee 
ſuch Perſon, being lawfully convicted by the Courſe of the Comm 
Law, ſhall for the firſt Offence forfeit and loſe all his and their Good Wi 
and Chattels, and if ſuch Perſon's Goods and Chattels ſhall not be wort 
twenty Pounds, then he ſhall be impriſoned for one whole Year, os 
4 Int. 331. To maintain the Pope's Supremacy is High Treaſon in 
ſecond Degree. 4 Inſt. 331. | 
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h as before that Act had been, or laws= 
ly might be exerciſed or uſed for the Re- 
mation, &c. Correction, Sc. 4 If. 


6. 

23. From the 1 Eliz. until the 11th Year 

her Reign, no Perſon of what Perſwaſion 

Chriſtian Religion ſoever at any Time re- 

ſed to come to the Publick Divine Service, 

lebrated in the Church of England, being 
dently grounded upon the Sacred and in- 

üble Word of Almighty God, and eſta- 

ſhed by Publick Authority within this 
ealm ; but after the Bull of that Biſhop of 
me, impionſly called Pius Quintus, was pub- 

ed againſt her Majeſty in the eleventh 

ar of her Reign, (containing among o- 
er Things too long to be repeated) in 
eſe Words, Pius, Biſhop, Servant of God's 
vants, Oc. She (Queen Elizaleth) hath 
an put away the Sacrifice of the Maſs, 
ayers, Faſtings, Choice or Difference of 
eats, and ſingle Life. She poſſeſſing the 
ingdom, and by uſurping the Place of 
e dupreme Head of the Church of Eng- 
wud, the chief Authority and Juriſdiction 
the ſame, hath again brought the ſaid 
ealm into miſerable Deſtruction; unto her, 
reral ſuch as are the worſt of the People, 
lott, and are by her received into ſafe 
oteftion, Oc. Me make it known, that the 
d Elizabeth, and as many as ſtand on her 
de in the Matter above named, have run 
Ito the Danger of our Curſe. /e make 
alſo known, that we have deprived her 
om that Right ſhe pretended to have in 
e Kingdom aforeſaid, and alſo from all and 


Ne Authority, Dignity) and Privilege. 


We 
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Jiſpoſed People, minding very ſeditiouſly 
ind unnaturally, not only to bring this 
Nealm and the Imperial Crown thereof (be- 
ng in Truth of themſelves moſt free) again 
nto the Thraldom and Subjection of the 
vreign uſurped and unlawful Juriſdiction, 
pre- eminence and Authority, claimed by 
he See of Rome, but alſo to eſtrange and 
lienate the Minds and Hearts of fundry the 
Queen's Subjects from their dutiful Obedi- 
nce, and to raiſe and ſtir Sedition and Re- 
tellion within this Realm, did then lately 
drocure and obtain unto themſclves, from 
he faid Biſhop of Rome and his ſaid See, di- 
ers Bulls and Writings, the Effect whereof 

ad been, and then was, to abſolve and re- 
oncile all thoſe that would be contenred to 
orſake their due Obedience to the Queen, 
nd to yield and ſubject themſelves to the 
aid feigned, unlawful, and uſurped Autho- 
Ity; and by Colour of the ſaid Bulls and 
'ritings, the ſaid Perſons were ſecretly and 
olt ſed tlouſly in ſuch Parts of the Realm 
here the People for Want of good Inſtruc- 
lon were moſt weak, ſimple and ignorant, 
ind thereby fartheſt from the good Under- 
ſtanding of their Duty towards God and 
the Queen, did by their lewd and ſubtle 
Practices and Per{waſions ſo far forth work, 
hat ſundry ſimple and ignorant Perſons had 
Xen contented to be reconciled to the ſaid 
ſurped Authority of the See of Rome, and 
o take Abſolution at the Hands of the ſaid 
zughty and ſubtle Practiſers, whereby did 
Pe great Diſobedience and Boldneſs i, 
amy; (1.) Not only to withdraw and ab- 
ent themſelves from all Divine Service then 
7 moſt 
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Duty, and Allegiance to her Majefy; 
(3.) whereby moſt wicked and yunnanl 
| Rebellions did enſue; (4.) and to the fy 
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moſt godly ſer forth and uſed within 


Realm; (2.) but alſo have thought they 
ſelves diſcharged of and from all Obedieng 


ther Danger of this Realm was thereaft 
very likely to be renewed, if the ung 
and wicked Atrempts in that Behalf we hay 
not by Severity of Laws in Time nt 
ftrained and bridled ; for Remedy and u 
dreſs whereof, and to prevent the gra 


Miſchiefs and Inconveniences that thereon: 


might enfue, it was enacted by Author 
of Parliament, That if any Perſon or Pw 
ſons, after the firſt of July then next, ſhoul 
uſe or put in Ure in any Place within er 
Realm, or in any the Queen's Domino rn 
any ſuch Bull, Writing or Inſtrument, Wut 
ten or printed, of Abſolution or Reconcii 
tion, at any Time theretofore obtained al 
gotten, or at any Time thereafter to be d 
rained or gotten, from the ſaid Biſhop 
Rome or any his Succeſſors, or from a) 
other Perſon or Perſons authoriſed or ch eit 
ing Authority by or from the ſaid Biſhop dee. 
Rome, his Predeceſſors or Succeſſors, or & 
of Rome ;z or if any Perſon or Perſons aft 
the firſt Day of July ſhould take upon bi 
or them, by Colour of any ſuch Bull, Wt 
ting, Inſtrument or Authority, to able 
or reconcile any Perſon or Perſons, of 
grant or promiſe to any Perſon or Peril 
within this Realm, or any other the Que" : 
Dominions, any ſuch Abſolution or Rechen 
ciliation, by any Speech, Teaching, Preach 
ing, Writing, or any other open Deeds 
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any other Perſon or Perſons within this 
ealm, or any the Queen's Dominions, af- 
r the ſaid firſt Day of July, ſhould wil- 
ey receive and take any ſuch Abſolution 
Reconciliation, or elſe if any Perſon or 
rſons had obtained or gotten ſince the 
| Day of Parliament, holden in the 
Ft Year of her Reign, or after the ſaid firſt 
hay of July, ſhould obtain or get from 
e ſaid Biſhop of Rome, or any his Suc- 
ſors or See of Rome, any Manner of Bull, 
'riting or Inſtrument written or printed, 
taining any Thing, Matter, or Cauſe 
ſharſoever, or ſhould publiſh, or by any 
Vays or Means put in Ure any ſuch Bulls, 
Writings or Inſtruments, that then all and 
ery ſuch Act or Acts, Offence and Of- 
nces ſhould be deemed and adjudged, by 


dn; and the Offender and Offenders therein, 
eir Procurators, Abettors and Counſellors to 
e Fat, and committing of the ſaid Offence 
t Offences, ſhould be deemed and adjudged 


cing thereof lawfully indicted and attainted, 
cording to the Courſe of the Laws of this 
Lealm, ſhould ſuffer Pains of Death, and 
fo loſe and forfeit all their Lands, Tene- 
ents, Hereditaments, Goods and Chattels, 


f this Realm, ought to be loſt and for- 
Eited, as by the ſaid Act appeareth. 5 Ci. 
b. 35. a:6.-36. 8b. 37%. © 
3+ Notwithſtanding by Means and Rea- 
de Queen's Subjects departed from their 


H 3 attempted 


uthority of the ſaid Act, to be High Trea- 


gh Traitors to the Queen and the Realms, and 


in Caſes of High Treaſon, by the Laus 


on of Pope Pius Quintus's Bull, many of 


"eiance z yet no Law was either made or 
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into England to make a Party for the C. 
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attempted againſt Recuſancy for a lay 
Time; yet after, on theſe mad Bulls ben 
declared by Act of Parliament to be fo dw, 
gerous, then in their Steads Jeſuits and I. 
miſh Prieſts were tent over, who in ſecs 
Corners whiſpered and infuſed into the; 
norant People, that the Pope had Power on 
excommunicate and depoſe Kings n 
Princes, and that he, in Virtue of ſuch ti 
Authority, had excommunicated the Queey 
(Elizabeth) deprived her of her Kingdom 


and diſcharged all her Subjects of their Oat, no! 


Duties and Allegiance; and therefore thy 
opght not to obey her, or any her Con. 
mands or Laws, under Pain of the Pope! 
Curſe. This was High Treaſon at the Com. 
mon Law; and thereupon Campion and Sher 
ein, and other Romiſh Prieſts being ap 
prehended, and confeſſing that they came 


tholick Cauſe (as they called it) when net 
ſhould require, were in the twentv-firſt Yea 
of the ſame Queen's Reign, by the anten 
Common Law indicted, arraigned, tric 
judged and executed for High Treaſon + 
gainſt their natural Allegiance which tle 
owed their Sovereign; but all this Tint 
there was no Act of Parliament, either again 
Recuſants, or Jeſuits, or Prieſts ; her Maj 
ity ſtill deſiring and expecting their Convet 
ſion, and that by Clemency and Mercy tht 
might be reclaimed to their former Obed. 
ence and Conformity. Before the ſaid Bul 
and after, Prieſts and Jeſuits were punilbel 
by Sentence of Law, according to their Dt 
merits; then great Numbers. of ſlanderos 
and ſeditious Books (Libri falſidici), e 
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Majeſty were diſperſed and ſcattered 


d Stirring up of the Subjects to Inſurrec- 
on and Rebellion. Her Majeſty in open 
arliament, having bad, with the Lords Spi- 
tual, Temporal, and Commons, mature 
onſideration of ſo weighty and important 


e Makers and Publiſhers of ſeditious 
ooks, ordaining the Offence to be Felony ; 
other againſt Recuſants, inflicting the Pe- 


pd yet upon their Submiſſion according to 
at Act, they were to be free and abſo- 
tely diſcharged ; a mild and merciful Law, 
conſidering their former Conformity, and 
he Cauſe of their Revolt;) but after theſe 
eſuits and Romiſb Prieſts, coming daily in- 


Ll their Poiſon into the Subjects Hearts, 
nd by all Means endeavouring to with- 
raw them from their Duty and Allegiance 
0 her Majeſty, and to reconcile them to 
pace Church of Rome, in the 25th Year of 
er Yeign, ſhe, by Authority of Parliament, 


rieſt, being her natural-born Subject, and 


ning of her Reign, to come into any of 
er Dominians ; intending thereby to keep 
dem out of the ſame, that they might not 
niet other Subjects with ſuch treaſona: le 
and damnable Perſwaſions and Practices ; 
dich, without Controverſy, were High 
ealon by the antient Common Laws of 
Egland the ſame being Crimen L ſæ 


H 4 Algjeſtatis 


jthin this Realm, tending to the Inciting 


zuſes, in the twenty-third Year of her 
eign, made two ſeveral Laws, one againſt 


alty of 20 J. a Month for their Recuſancy; 


o, and ſwarming in the Realm, inſtilling 


ade it Treaſon for any Jeſuit or Romi/h 


ade a Rio Prieſt or Jeſuit ſince the Be- 
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Majeſtatis by the antient Laws of 9 

Realm. By this and all the Records of! 

dictments it appears, that theſe Jeſuits a 

Prieſts are not condemned for their Pri 

hood and Profeſſion, but for their treaſony 

ble and damnable Perſwaſions and Praftice;; 

gainſt the Crowns and Dignities of Monarch 

who were not Tenants. of their Kingdom 

For what Pe. Cas the Papiſts would fondly have it) at th 
titions, fc. Will and Pleaſure of the Pope or any oth: 
have been foreign Potentate whatſoever. Vide 5 G. 1 
made againſt Zyre Regis Fpcl. 37. b. 38. a. b. 39. 4.6, 


Aliens or | 
or Strangers having Eceleſiaſtical Offices, Promotions and Benefices her, 
Sc. ſee Parliament Roll, 50 E. 3. Ns 96, 97, 126. 13 E. z. Noz 
17 F. z. Ne 59, 60. 18 E. 3. Ne 38. 2 R. 2. No 6. H. 4. Ne 
4 H. 6. Ne 20, c. See alſo 35 E. 1. Statute de Carliſle 3 R. 1.4, 
7 K. 2. c. 12. Rot. Parl. 13 R. 2. not in Print. 1 H. 5. c. 7. 46; 
Ph & Mar. e, 6, 3 Hf. 126. 


1. 
2. 


C. 
The Regular Clerg). 


I. General to them. Jet. 
II. Who are ſuch, and when ot 
may be ſaid tu be profeſſed.j 
III. {he ſeveral Sorts. 107 _ 
IV. The Duration and Du) # 
108. ſuch Perſons as are protefs 
= v. Profefſton is a Civil Death 
VI. Trial couceruing. 10% 


* 
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Jura Eccleũaſtica. 105 
1. 'The Time when profeſſed. — 8 
2. Whether perpetual or moveable.. — 


VII. hat Remedies for the Re- 
gular Clergy. — 

Vll. Religous Houſes. //. 

I. Wherefore and by whom founded, — 

2. How diſſolved. — my 


. ——_— 


a3. 5 3 — 


I. General to them. 


N Abbot bath the Adminiſtra- 
tion of Things touching bis 
Rule, and he hath alſo Juriſdic- 
tion over his Monks. Palm. 461. 
2. None are to carry away the Goods 
of their Religious Houſes to their Heads, 
Ec. beyond Seas; neither to pay any 
Thing thereout; neither to attend any Vi- 
ſitation out of the Realm. Statute de Aſe 
portatis Religioſorum, 35 E. 1. C. 2. And by 
the ſame Statute it is enacted, That no 
ſuch Maſters, Priors, Abbots, or other Go- 
vernors of ſuch Religious Houſes, do not aſ- 
ſeſs, Sc. on Pain of Forfeiture of all they have, 
z. But they ſtill may viſit in the Kingdom, 
. 4. Fitz. Abr. Tit. Abbe, 14. 38 H. 6. fo. 2). 
| 3. For Monaſteries and Chauntries, ſee 
Table to Meor, Sc. - | 1 
4. Monks are not of Evangelical Prieſt- 
hood, but mere Laymen, as Beda faith of 
them, mer? Laici. Paph. 157. | 
5. By the Laws of the Realm, the whole 
Diſpolition of Lands and Goods of an Ab- 
bey 


1, 
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bey is the Abbot's whilſt he remains Abbo 
and is not in the Convent at all; for the 
are but dead Perſons in Law; and therefw: 
the Abbot ſhall ſue and be ſued only wit 
out the Convent, do Homage, Fealty, 2. 
torn, make . Leaſes and preſent to Advoy. 
ſons only in his own Name, and this Autbo. 
rity cannot be taken from him but by the 
Law of the Realm. Dr. & Stud. Lib. 2 
. . 

6. If an Abbot buy a Thing which come 
to the Uſe of the Houſe, and dieth, hi 
Succeflor ſhall} be charged. Dy. & St 


Lib. 1. cap. 9. fol. 19. 4. 


II. Vino are ſuch, and when ont 
may be ſaid to be profeſſed. 


1. HEY are ſuch as lead a Monaſtic 
Life under certain Rules, and have 
vowed Obedience, perpetual Chaſtity, and 
wilful Poverty, and' of this Sort are Abbots 
Priors, Monks, Friars, Sc. Blount's Lau 
D48. tit. Eccl. Perſons. 
2. One is ſaid entered into Religion, © 
_ profeſſed, when he is regular and profeſſed 
under certain Rules, as to become one of 
the four Orders of Friars, or Monks, of 
Nuns. £8.36. 6: 5: 
3. A married Man cannot enter into Re- 
ligion, without the Conſent of the Wite; 
nor the Wife, during the Life of the Hut 
band, may not be profeſſed ; but ſome, 
ſaith Lord Coke, hold a Diverſity, that 
ante carnalem copulam the Husband or Wit 


may enter into Religion, without any 2 
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nt, but poſt carnalem copulam neither of 
-m can without the Conſent of the other. 
. Lit. 132. J. IF 

4 At fourteen Years of Age, it ſeemeth, 
ne may enter into Religion. Lit. Sec. 203. 
C12, 19% „ 414 673: 
5. One enters into Wen at his firſt- 
oming and living under Obedience, but he 
not profeſſed until a Year paſt, or ſome 
me of Probation; and he is ſaid to be 
rofeſſed when he hath taken the Habit of 


: WK cligion and vowed three Things, namely 


were kept by theſe Regular Clergy. - 


III. The ſeveral Sorts. 


. Je were four Orders of Friars, viz, 
Minors, Auguſtines, Preachers, and 
e Carmelites, and the Pranciſcans, Capuchines, 


and Obſervantes or Obſervants, were inclu- 
ded under the Title of Minors, and they 
were called Obſervants; becauſe not con- 
ventual, or joined together in Brotherhood, 
but lived ſeparately, and bound themſelves 
to obſerve more ſtrictly the Rites of their 
Order, Cum quis ſemel ſe Religioni contulerit, 
renunciat omnibus que ſeculi ſunt, Habita, 
uftiniones, utrum habitum probationis ſuſce» 
pert, vel habitum profeſſionis. Co. Lit. 132, 
Bract. fo. 4.21. 


a SD” Ca wp 


IV. The 


Obedience, wilful Poverty, and perpetual The Abbot of 


haſtity. Co. Et. 132. 8. = er 
aſe, an 


me others in the Books, are notable Inſtances how well theſe Vows 
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IV. The Continuance or Dun 
tion and Duty of ſuch Py: 
ſon as are profeſſed. 


E who is profeſſed a Monk fhall k 

a Monk for Term of Life, une 
deraigned in the Law of Holy Church 
he is bound to keep his Cloiſter.- Lit. $1 
202. 


v. Profeſſion is a Civil Death, 


_ 8 a Man entereth into Rel. 
gion, and is profeſſed, he is deal 

in Law, and his Son, or next Couſin, hal 
immediately inherit to him, as though be 
were dead indeed; he may then make hi 
Will or Teſtament, and appoint Executor, 
and they may have Actions for what is du 
to him before his Profeſſion, as other Exe. 
cutors may; and if he make no Teſtament, 
then Adminiſtration is to be committed, 2 
in other Caſes where one dies Inteſtate. Li, 
Seft. 200. 
2. After this Civil Death the Heir ma 
have a Mortdanceſtor. Co. LW. 132. 40 
Fitz. Nat. Brev. 196. 1 


VI. Via 
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VI. Trials concerning. 
1. When profeſſed. 


1 Time when he was profeſſed, 
ſhall be tried per Patriam, tho' the 
rofeſſion it ſelf may be tried by the Ordi- 
nary. Bro. Abr. Trial 94. 

2. Per Fencot and Thorpe, Whether JF. 
rho is a Stranger to the Writ, was profeſ- 
ed at the Time of the Writ purchaſed, 
hall be tried per Pais. 1 Ed. 3. 37. Et 
eadem Lex of Baſtardy, in a Stranger to the 
Action. Eadem Lex in Baſtardy, or Pro- 
feſion alledged of a Perſon dead. 49 E. 3. 
Bro. Abr. Trial 9. 1 "25 


2. Whether perpetual or moveable. 


1, If Iſſue be, whether a Prior be per- 
petual or moveable, at the Pleaſure of the 
Abbot; moveable ou nemy ſhall be tried 
by the Biſhop's Certificate; but Iſſue prior 
or not, ſhall be tried per Pais, Bro. Atr 
Trial 19, 89. Moyne 4. 


VII. What Remedies for them. 


. \ THEN a Man is entered and pro- 

feſſed in Religion, if he bring an 
Action, the Defendant or Tenant may ſhew 
it, and ask Judgment if he ſnall Anſwer; 
nd the Reaſon is for that ſuch a Man is 


dead 


410 


have Actions as other Executors, and 


cerning his Biſhoprick, Parſonage or Vit 


nements, of ſuch Religious Perſons in tit 


Predeceſſors died ſeiſed, as in the Rightd 
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dead in Law, and his Son and next I 
ſhall incontinently inherit to him as thoy 
he were actually dead, and when he en 
eth into Religion he may make his Te 
ment, and his Executors, and they ny 


miniſtration may be committed of his God 
as though actually dead. Lit. Sect. 200, 
2. If a Monk be made a Biſhop, or Py 
ſon, or Vicar, he ſhall have an Action cn 


rage, & ſic de ſimilibus; fo the Heads 
Sovereigns of theſe Societies may purchit 
plead, or be impleaded, for Matters 
cerning their Houſes, c. Co. Lit. 132. 

3. It is provided, if any Wrong be doi 
to Abbots, or other Prelates gf the Churd, 
and they have ſued their Right for fud 
Wrongs, and are prevented by Death, be 
fore Judgment, their Succeſſors may har 
Actions, to demand the Goods of thet 
Churches out of the Hands of ſuch Treſpil 
fers; and ſo though the Predeceſſors di 
not purſue their Rights during their Lim 
And if any intrude into the Lands, or Tt 


Time of Vacation, of which Lands tet 


their Church, their Succeſſors ſhall have! 
Writ to recover their Seiſin and Damage 
Stat. 52 Hen. 3. cap. 28. Regiſt. fol. 72, ll 
Fitzb. Nat. Brev. 112, (G). (H). Let. As 
Brev. 136. Rafi. Pl. 381. Fitz. Abr. Tre: 
paſs, alſo Deviſe. 

4. When Perſons profeſſed may bat 
Actions in auter droit. Co. Lit. 132. b. 


x $. {f 


Jura Eccleſiaſtica. 
5. If an Abbot be diſturbed, he muſt 
ring his Action in his own” Name. Docf. 
Hud. Lib. 2. cap. 26. fo. 111. 5. 
6. If an Abbot or Prior alien the Lands 
# his Houſe and die, though his Succeſſor 
46 Right to the Lands, yet he may not 


, nter, but muſt have Recourſe to his Action. 
e & Stud. Lib. 1. cap. 3. fo. 17. b. 

Pa 

1 VIII. Religious Houſes. 

h 1. Wherefore, and by whom founded. 

1 I. Onaſteries, Priories, Abbies, and 
o other Religious Houſes, were 
" founded to the Honour and Glory of GOD, 
Wy 2nd the Advancement of Holy Church, by 
„dhe King, and his Progenitors, and the No- 
ability, and their Anceſtors. And very great 
e Fortions of Lands and Tenements, were 
" given by them to ſuch Monaſteries, Prio- 
res, &c. Stat. De Aſportatis Religioſorum, 
a 22% 35 E. 1. cap. 1. 

Te 

tie TI 

oi 2. How diſſolved. 

t d ; Re EE. 
4 1. Diſſolution of a Priory by the Pope 
ns not good. Palm. 227. Ws 

% See the ſeveral Statutes of the Diſſolu- 


tion of Religious Houſes. 
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D. 
The Secular Clergy. 


1 16 A. Mho are ſuch, and genera [ 
them. 


— B. Particular to their ſeam 
Orders and Degrees, &c. 
— I. Biſhops and Biſhopricks, 
— 1. Bifhopricks. 
— x. Of what they conſiſt. 


11142. Are of the King's Foundation. 
— . 3. When and how became electivt. 


I 
1. 2. Biſhops. Derbe. 
— 1. Cetera to. 
%%. 2. How made, &c. 
—1. The Manner, and what neceſſary them 


unto. 

FELT Their Nomination, Election, Nc. 
723.3. Their qualificatory Ads. 

4. Their Antiquity. 
toy 5. Their Precedence. 
6. Their Power and Authority. 

2 b. 
a I. 2 be Sorts, and when, and bow gained. 
5 2. As to Viſitation. 


Fe [x. To what End. 
7. Their Spiritualties. 
2 4. Their Temporalties. 
Their Tranſ}ations. 


1 7-6, 10. The Archbiſhop of Canterbury. 
\ x 1. Pat 


1. 4s to bis Catbedrall. 


a tx 
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x. Particular to him. 


——— — 


Mat was His Style and Precedency, tho 
now gone with the TN 5 oſarpes Authority 


. 
1. Dean and Deanery. 


1. The Deanery. 
I. Of what a Deanery confi _ 
2. The Dean. 


1. What a Dean is ; the *. 4¹ bis 


Continuance. __- 
2. His Ads. 


I. Good, or void. 


3. Whetber exempt frew E piſcopal Furiſe 
diction. 
4. His Duty. 


. 


— — — 


Ill. Refidentiaries. 
1. Their Duty as ſuch. 
IV. Prebend and Prebendarys 


I, Prebend. — = 
EMSRS ETON 


e Sorts. — 


2. Prebendar rr. 9 


I, What, and from whence denominated. 4Y ö 


Vo. [. GR eee His 


55 
* 
15 


— 


.. 
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/ 9 7 3. His Office. 
4. His Continuance. 


S. Reſidence. 


V. Canons and Canonries: 


[Ro 1. Canonry. 
1 
8 1. What. 

2. Canons. 


1. What ; from whence collected, or cli 
R and wherefore ſo called. | 


VI. Rector and Refiory. 


"= 1. Recrory. 
1, ; 1. Hat, Gerard, 
— ben firſt began. 
. Refdor. 
t . What. 


5 VI. Parſon and Parſondgt 


1. Parſonage. 


1. What it is, and how it differeth fun 
Vicarage. 
j 2. How may be conferred. 


U. The ſeveral Mays. 


3 Tx Parſon. 


{4 > u. What. 
1 The Benefits aud Advantages beit 
Parſon, or what he hath as ſucb. 4 " 


741. 
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3. The Day of a Parſon. SA 2 
3 62. 


1. What be if be and do. 
VIII. Ti. car and . 


1. Vicarage. 


1. The Sorts; the Difference. It is incom- 
patible with other Preferments, and the 
RANGER ———— | 


2. How di ſſolvuu. 


fa, 
2. Vicar. 

1. What. 

IX. Stipendiary Prieſt. 


„ 
& 1G His Office: 


X. Chaplains {7 
3 { {4 N 
J. Cener al, | 


1 


1 2 ; The 


>—axl 
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— 
The Secular C lergy. 


A. Who are ſuch, and general 
them. 


E Secular Clergy are {ug 
whoſe ordinary Converſation 
in the World, and undertake 
> the Cure of Souls, but live ng 
under the Rules of any Religious Order, 
ſuch are Biſhops, (whether Provincial, « 
Dioceſan) Pariſh-Prieſts, E9c. Blount's Ia 
Dif. ſub Tit. Eccleſiaſtical Perſons. 

2. The Secular Clergy are Prebendarie, 
Parſons, Vicars, Sc. Co. Lit. 136. a. 


B. Particular to their Ordr 
and Deerees. 


I. Biſhops and Biſhopricks, &c. 
1. Biſhoprick. 
1. Of what they conſiſt. 
Ws the 10 E. 3. a Biſhoprick might cor 
ſiſt of Spiritualties, and ſuch a Biſy 
might confer Orders; and divers great 4 


bots had ſuch Biſhopricks propter dignitatts 
Fitz. N. B. 12. Palm. 474. 


2. Vun 
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2. Were of the King's Foundation. 


1. There is no Biſhoprick but is of the 
ing's Foundation. 2 Bulſt. 279. 
2. All the Biſhopricks in England are of 
the King's Foundation, and he is Patron of 
them all; and at firſt, they were Donative, 
as appears by the Books, and by Acts of 
Parliament, as well as by Hiſtory, and that 
Per traditionem annuli & paſtoralis baculi, i. e. 


Vide Co. Lit. 94. 4. E 
3. Antiently Biſhopricks were of the 
King's Donation; tho? ſince they have been 
elective by Deans and Chapters, Hob. 147. 
as is elſewhere ſhewn more fully. 
4. Biſhops are now canonically elected by 
the King's Licence, and being ſo elected, 


and by Reſtitution of the 'Temporalties, ful- 
ly inveſts them. Dav. 92. b. $9 that they are 
unt compleat till Reſtitution of the Temporal- 
es, which is the Act of the Crown, ſo that 
n may be properly ſaid the King makes them; 
a; the Conge d' Eſſire is with his Conſent and 
by bis Command ; and his Aſſent, &c. are ab. 
ſolutely neceſſary to the making every Biſhop. 


3. When, and how became Elective. 


1. Biſhopricks in England antiently were 


endowed them, and then the Ceremony of 
Inveſtiture was per annulim & baculum ; the 
meas a Symbol of the Spiritual Marriage with 

| — the 


the Croſier. Co. Lit. 134. 4. 3 Co. 75. b. 


the King gives his Royal Aſſent thereto, 


Donative by the King, and that with good 
Reaſon; for that the King was Patron; he 
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and Charge over Chrift*s Flock; but af 


his Charter dated the 15th of January am 


thereby hath made them Elective again i 
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the Church, the other of the Paſtoral Cn 


many Scuffles between our Kings and th 
Biſhop of Rome, it was at laſt ſettled i 
King John's Time, that they ſhould he 6 
lective, but yet that ſuch Election ſhoul 
be founded on the King's Conge 4E(in 


IWatſon Biſhop of St. David's Caſe in gil 
where ſee the Cauſe of the Deprivation ( 
that Biſhop. | 

2. King John was the firſt King, whoh 


16th of his Reign, gave Power to Cathe 
dral and Conventual Churches here in FE. 
land to make Canonical Election of ther] 
Biſhops, petita prius of him, his Heirs and 
Succeſſors, Licentia elizendi, Ec. which 
Charter is found in Matt. Paris's Hiſt. Mg 
fo. 254. Dav. 46. a. J. Vide The Conſe 
the Pope's Uſurpation. 

3. By Stat. 1 E. 6. c. 1. All Biſhoprick 
were made Donative ; but 18 Els. ch 
hath reſtrained the Statute 25 H. 8. an 


England; but in Ireland they are Don» H 
tive by Letters Patent at this Day. Jn iſco 
Biſhop of St. David's Cafe in Salk. Ar 

| | 35 | N55 

| Ra ſec 

2, Biſhops or Prelates. 4 

i. What, and general to them. 8 

1. Relate, or Prælatus, we commonly tale Ne. 
for an Archbiſhop or Biſhop ; but the WA 6: 


Learned Spelman faith, Prelati Eccliſic d. 
ſaul' nedum ſuperiores, tt Epiſcopi, fed ct 
enfertirth 


pricres, ut Archidiaconi, Presbetert, Ple- 
i & Nectores Eecleſiarum; ſic enim in Bulla 
joileg. apud Mat. Paris tempore H. 3. ano 
246. Innocentius, Ec. Univerſis tam Cat bedra- To Archbi. 
um quam aliorum Prælatis, necuon Patron. He- gu". belong 


rum, Clericis & Laicis per Regem An- their Courts 
ir confiruris ſalutem, Ec. Page 476. of Audience, 
in Prerogative, 


d Court of Arehes, & e. To Biſhops their ſeveral Conſiſtory Courts, 
d Chanceries, their Chancellors, & c. MHale's Annal. 32 


i 2. How made, &c. 

rm 1 8 

he 1. The Manner, aud what neceſſary tbere- 
te unto, 


1. The Manner of making Biſhops as 


nd 

cell in Caſes of Tranſlation, as new Crea- 
on, is this, When a Biſhop dies, the Dean 
ad Chapter certify the King in Chancery, 


nd pray his Licence to elect; whereupon 
he King gives his Conge d Eſlire, whereupon 
hey elect, and then certify the King, the 
Irchbiſhop and the Party; and then the 
King, by his Letters Patent, gives his Royal 
ſent, and commands the Archbiſhop to 
confirm and conſecrate him ; whereupon the 
Archbiſhop examines the Election and Par- 
ty, and then confirms the Election and Con- 
ſecration himſelf. This is the Manner of 
Proceeding in Creations, and it holds alſo in 
Caſes of Tranſlations, ſave that he is not 
conſecrated; for Conſecration like Ordina- 
ton CharaGer eſt indelibilis, and ſuffices for 
erer, See 1 Fo. 100. Watſon Biſhop of 
b. David's Caſe in Salk. 
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120 


See is not void by the Election till cn. * 


may not conſent ; nor the Archbiſhop ch. 


_ a Biſhop, Election which repreſents Preſen 


tution and Inſtallation, ar Inthronization, 


1 Fo. 160. The Biſhop of St. David's Cake 
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2. When a Biſhop is tranflated; the d 
firmed, for though he be elected, the Kin 


firm; and it is not reaſonable he ſhould u 
his old before he gains the new Prefermen 


1 70. 162. And in the Caſe of Crean} iifrn 


not till Conſecration. Per Dodderidge, Wik 


rington, 69. Watſon Biſhop of St. Dai. 


Caſe in Salk. | 

3. As their are four Things required oma 
compleat a Parſon, ſcil. Preſentation, Ms 
miſſion, Inſtitution and Induction ; fo ten. 
are analogically requifite, in the making d 


tation, Confirmation which reſembles Inf nat 


in the Cafe of an Archbiſhop, which reſens 
bles Induction. With. 69. 5. Vide Salk. J. tio 
ſhop of St. David's Caſe. ral 

4. Heretofore when a Biſhop was to bt ]WiWthe 
tranſlated, there was no Election, for tit WE: 
Rule of the Common Law was, Elefus ue. 
poteſt eligi, and becauſe it was pretended It 
was married to the firſt Church, which 
Marriage could not be diſſolved but by tit 
Pope; thereupon Petition was made to tit 
Pope, and on his Conſent the Party wa 
tranſlated, this was ſaid to be Poſtulation 
With. 48. b. Sed per Cur, This was an U. 
ſurpation againſt Law, and reſtrained bj 
16R.2, and 9 H. 4. c. 8. and Tranſlations it 
ever by Election, and not by Poſtulation. 


fapra. | 
5. Dodder dge: To the making a Biſhop 


three Things re nezeſſary. 1. oY 
a 2. UNC! 
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2. Diſcipline. 3. Support, Ec. And he ſaid, 
that by the Conſecration he had Power of 
Ordination, and by Confirmation he had 
the Power of Juriſdiction. Palm. 433. 

| 6. Three principal Ads are required to 
the making of Biſhops. | Election; 2. Con- 
tmation, and 3. Conſecration. The taking 
he Biſhoprick is the Marriage, the Election, 
is the Solicitation, the Confirmation is the 
ontract, and Conſecration is the Conſum- 


Ads in it to be confidered ; as in the ma- 


2. Admiſſion of the Parſon before the Ordi- 
nary on Examination, which hath Relation 
to Confirmation of a Biſhop. 3. The In- 
ſtitution, which is as Conſecration. 4. Induc- 
tion, which is as Reſtitution of the Tempo- 
ralties; and the Spiritual Marriage between 
the Church and the Biſhop [nitiatur per 
Electionem, contrabifur per Confirmationem, & 
conſummatur per Conſecrationem ; and the Re- 
ſtitution of the Temporalties is the bringing 
the Husband and Wife together, Sc. Palin. 
472, 


2. Their Nomination, Election, and Confirs 


mation. 
. Every Biſhop by his Election and Con- 


Eccleſiaſtical Juriſdiction. Hale's Hiſt. Law 
*9, 39, 31. By Election the Biſhop is Epi. 
"ps noms, non Ordinis, ueq; Furiſdictionis; 
for notwithſtanding his Election, he hath 
do ting, but by the Confirmation he ob- 
taineth 


mation of it. Dodderidge: There are four 


king a Parſon there is, 1. Preſentation, to 
which the Election of the Biſhop anſwereth. 


irmation, even before Conſecration, hath 
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taineth poteſtaten: Furiſdictiouis, as of Þy 
communication, Cc. 8 Co. 89. which ougy 
to be underſtood when he is confirmed; jo 
then ceaſeth the Power of the Guardian d 
the Spiritualties. Dy. 350. But after the 
Election, and the Conſecration he hath hh 
tefatem Ordinationis, and may conſecrat 
Churches, confer Orders, Sc. Palm. 47; 

2. A Prebendary of Sarum is choſen Neri 
ſhop of Sarum, and hath Reſtitution of h 
Temporalties ; yet till Conſecration th 
Prebend is not void. Palm. 475. 11H 
37» 38, $9, 60, 76,77. 46 E. 3. 32. 22H 
27. Dy. 223, 233, Oc. 

3. The Conſecration of a Biſhop is a pub 
lick and notorious Act. 1 Vent. 320. 

4. Agreed by all the Judges, that by the 
Election only, till Confirmation, the Elet 
hath nothing in him, neither in the Caſe d 
Tranſlations, nor Creation. 4 H. 4. 2. 9h 
F. 13. and 20 E. 3. Breve 250. That tht 
Name is not changed in Caſe of Creation 
till Conſecration, Sc. 38 E. 3. 31. It i 
faid to be tanguam embrio in utero. Palm. 4% 
which till Confirmation the Elect migit 
be refuſed ; and therefore to this Day ther 
is a Citation to oppoſe, and therefore thi 
Power which he hath, he hath by Conf. 
mation. n. 474. 

5. The Chief Juſtice and Dodderidge ſaid 
that the Biſhop bath no more in the Churc 
by Election, than the Parſon hath by Freſer 
tation, and if a Man preſents to a Church 
he may revoke it, and preſent another, and 
if the Biſhop will inſtitute the firſt, a C 


impedit lieth againſt him; and theretore , 
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5 agreed by all, that the Dignities before 
ten were not void (in the Caſe of a Bi- 
op) before Conſecration. Palm. 475. 
6 Notwithſtanding the Canon of the 
ouncil of Lateran, Biſhopricks' ſtill reſted 
before Donative, in the Time of Will. 1. 


tin the Time of Will. Rufus, Anſelme ad- 


ering to the Canon withſtood the King, 
Who gave his Biſhopricks by Patents, and by 


mreſtiture per Annulum s Baculum, for 


hich Anſelme was baniſhed ; but being re- 
alled in Hen. 1.'s Time, the * was 
vived, and Anſelme baniſhed a ſecond 
ime; but after the King agreeing with the 
dope, that all Biſhops then made ſhould re- 
vin, and that for the future they ſhould be 
lectve, retento Regalium privilegio, which 
as againſt Common Law, yet held till 
ing John. That the Prior and Monks of 
anterbury choſe their Superior Archbiſhop, 
jho was refuſed by the Pope, not being 
anonice, and after Langton was appointed 
dy the Pope, and for the King's not agree- 


g thereto, the Kingdom was interdicted 


or five Years, Palm. 471. as is elſewhere 
bewn. For the Election of Biſhops, ſee 
alm. 23, Sc. Fitz. Nat. Brev. 169. 6 Co. 
9. 8 G S. | 


1 


3. Their qualificatory Ads. 


. Every Biſhop vows Obedience to his 
Pperior, and the King is his Superior. 32 


18. 28. Palm, 464, 472. Watſon Biſhop 


St, David's Caſe in Salk, Rep. 
2. All 
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124 


for that the King bimſelf intended ſborih ces 


to 28. 


ficers and Nobility in Parliament, Cound 
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2. All Biſhops in H. 8. and E. 6, Rei 
took out Licences, or Commiſſions for qu 
ferring Orders, and for exerciſing of all, 
ther Parts of Archiepiſc »pal and Epiſcay 
Juriſdiction, in the Name of the King, u 
by Virtue of his Authority during bis I. 
fjeſty's good Pleaſure. They have no Juriſch 
tion, but by, under, and from the Kin; 
from whom the ſame is derived. Inhij 
tions were ſent to them, ſuſpending thi 
Viſitatorial Power, and the Exerciſe of 1 
Epiſcopal Juriſdiction throughout the King 
dom, till Licence obtained from the King; 


vi ſit. hop 
4. Their Antiquity. ar 


1. For their Antiquity, Oc. ſee Palm 2z 


5. Their Precedency. 


1. Biſhops are Peers. Palm. 25, 26. thi 

2. The Lords Spiritual or Biſhops fit i 
Parliament on the King's Right Hand, 
themſelves; 1. The Archbiſhop of Cam. 
bary. 2. Then the Archbiſhop of Vor, on ti 
ſame Form. 3. Then the Biſhop of Le 
4. The Biſhop of Durbam. F. The Bil 


of Winton, and then all the other Bio 


of both Provinces, according to Seniotit) 
or Standing. Hat. 31 U. 8. c. 10. But" 
Regard to the other Peers, both the Ar 
biſhops have Place above all the Great 0. 


and Commiſſions; ſaving in the Stat. Cie 


; 2 E 
Jura Eccleſiaſtica. 

, (when that Court ſubſiſted) the Lord 
bancellor, or Lord Keeper, hath the Pre- 
dency of them. 4 Inſt. 361, 364. But the 
1d Chancellor is Preſident or Speaker in the 
boſe of Lords. | | | 

3. Biſhops Dioceſans have Place above 
Barons of the Realm; becauſe they hold 
eir Biſhopricks of the King per Barbniam; 
ut they give Place to Viſcounts, Earls, 
arquifſes and Dukes. 4 Inſt. 361. 
4 If a Biſhop be the King's Principal Se- 


iſhops not having any of the Grand Of- 
ces of State, but not above the Archbi- 
—_— 4 sf}. 302. 1 

5. If a Biſhop of this Realm be made a 
ardinal, he ſhall not take any Place of Pre- 


Night of his Biſhoprick, which he holdeth 
f the King per Baroniam, in Reſpect where- 
pf he ſitteth in Parliament. 4 Ii. 362. So 
at his foreign Orders avail him not here. 

6. The Precedency in Parliament and 
ther Places of Council at this Day, is the 
vo Archbiſhops, of all the Lords 'Temporal. 
. 364. 1 3-r+- 


Parony, hath Place of all the Barons of 
de Realm, and under the Eſtate of Vi- 


364. 

8. The Eccleſiaſtical State, as it ſtandeth 
it this Day, is divided into two Provinces, 
5. "chbilhopricks, (viz.) Canterbury and 
Uk: The Archbiſhop of Canterbury is Me- 
"oitanus, & Primas totius Anglie ; 5 

e the 


etary, he ſhall take the Place of all other 


edency in Parliament as Cardinal, but in 


7. Every Biſhop or Ordinary of the Dio- 
le, before an Archbiſhop, in Reſpect of his 


counts, and other Superior Dignities. 4 Iuſt. 
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he may take Reſignations of Churches, cot 


rect and puniſh Offences; and this Powe! he 


niſtratio rei familiaris, (vix.) Governm! 
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the Archbiſhop of Tork Primas Anglic; u 
each Archbiſhop hath within bis Provin 
Suffragan Biſhops of Dioceſes. All the Ard 
biſhopricks and Biſhopricks in England wn 
founded by the King's of England to hal 
by Barony, and every Archbiſhop and 
ſhop hath his Dean and Chapter. The Arg 
biſhop of Canterbury hath Precedency of th 
Reſt of the Biſhops, and next to him th 
Archbiſhop of York, next the Biſhop of 1, 
don, then the Biſhop of Durham, then th 
Biſhop of Vincheſter, and then the Reſt i 
both Provinces after their Standing as 
ſhops. Co. Lit. 94. a. 


6. Their Power and Aut bority. 
1. The Sorts, aud when, and how gainel, 


1. A Biſhop hath three Powers, the fl 
is Ordinationis, and this he gaineth by i 
Conſecration, and not before, and by tii 


fer Orders, conſecrate Churches, and ti 
doth not belong to him quatenus Biſhop 

this or that Place, but is univerſal all tit 
World over; and therefore the Biſhop d 
Spolato, when here, might have confertl 
Orders. The ſecond is Poteſtas Furiſdidi 
is, which is not univerſal, but tied to! 
certain Place, and confined to his Fee; # 
to take Oaths, Excommunication, to ch. 


takes by Confirmation. The Third is Ami 


2 4 
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e the Revenues; and this is gained alſo by 
onfirmation. Palm. 473. 


2. As to Viſitation. 
1. To what End. 


1. The chief Cauſe and Uſe of Viſitation 

„that the Biſhop, Archdeacon, or others 

honed to viſit, may get ſome good Know- 

dre of the State, &c. of the Clergy and 

ther Perſons whom they are to viſit ; there- 

bre every Parſon, Vicar, Curate, School- 

naſter, or other Perſons licenſed, do at the 

dihop's firſt Viſitation, or at the next Viſi- 

ation after his Admiſſion, ſhew his Letters 

Orders, Inſtitution and Induction, and 

|| other his Diſpenſations, Licences or Fa- 

ulties, to be by the Biſhop, either allowed 

r (if juſt Cauſe) diſallowed, and being by 

im approved, to be, as the Cuſtom is, ſign- 

d by the Regiſter, and that the whole Fees 

ccuſtomed to be paid in the Viſitation, in 

eſpe of the Premiſſes, be paid only 

ace, in the whole Time of every Biſhop, ,.... 

nd after but Half the accuſtomed Fees, in oer of the 

very other Viſitation, during the ſaid Bi- Canons bind 

dop's Continuance. Can. 13. the Laity ; 
. | | therefore fo 

duch thereof as relates to the Laity is an Invaſion on the Common 

Lay, and as ſuch void. 5 e | 
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7. Their Spiritualties. 

I. Spiritualties of Biſhops, Spiritualia 1M. 
piſcopi, are thoſe Profits which he receiv n. 
as he is Biſhop, and not as he is a Baron d 
Parliament. (Staundf. Pl. Coro. 132.) Sui 
are the Duties of his Viſitation. Bhs. Ly 
Dif. Tit. Siritualties of Biſhops. 

8. Their Temporalties, t 

1. In Hen. 24's Times the ancient Cy 
ſtoms of the Realm were revived, name, 
that all Biſhopricks and Abbies being void . 
ſhould remain in the King's Hands, s Mer 
own Demeſnes, until he had choſen and re 
pointed a Prelate thereunto, and that er 
ſuch Prelate ſhould do Homage to the King e 
before he was admitted. Da. 90. b. 91.08Won 

92.4.6, 01 

2. It was ſettled in King Jobn's Tine o 
on making Biſhopricks elective, that Bilbo]MMire 
ſhould not have their Temporalties till the! 
had ſworn Allegiance. Watſon Biſhop der 
St. David's Caſe, Salk. Rep. P 

t 

al 

9. Their Tranſlations. A 

1. In Caſe of Tranſlations from one ve, 
ſhoprick to another, five Things are to E 


done. 1ſt, Intimation, by the Chap" 
of the Death of their Biſhop, and my 
1 
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a Conge d Flier. 2. Leave to them to 
doſe. 3. Certificate of the Election. 
Aſſent of the King and Archbiſhop. 
' Writ to the Biſhop to confirm and in- 
a him; for in Cafe of "Tranſlation there 
no Conſecration. Palm. 462, 472, 473. 


to. The Archbiſhop of Canterbury. 
1. Particular to him. 


1. What was his Stile, and Precedency, 
tho now gone with the Pope's uſurped 
Authority. 


1. Pope Urban, tempore Fohannis Regis in 


nveſtiture of Biſhops and Abbots per Ba- 
nm & Annulum, and making the fame 
lectve by their Churches, Cathedral and 
onventual, yielded that from thenceforth, 
o Legates ſhould be ſent from the Pope 
to England, unleſs the King ſhould re- 
ure it, and that the Archbithop of Can- 
rury, for the Time being, ſhould be for 


dihop) for the Honour of his See, obtain- 
d that the Archbiſhop of Canterbury ſhould 
all General Councils, fit at the Pope's 
tt, tanguam alterias Orbis Papa. Dav. 9o. 
b. Tho' this Stile and Precedency is row 
Me, and abrogated, with the Pope himielf, 


4 Rol. Abr. tit, Prohibition, and in Hob. 


K II. Dean 


ecompence of that King's remitting the 


er Legatus natus; and Anſelme (that Rebel 
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II. Dean und Deanery. 
1. The Deanery. 


1. Of what a Deanery conſiſteth. 


1. IT conſiſteth of two Parts, Officim 

Beneficium, and the one is thee 
ward of the other. The Office hath tn 
Parts. 1ſt, Dignity and Juriſdiction. 2, Tk 
Adminiſtration. Palm. 4.60, 461. 


2. The Dean. 


1. What a Dean is, the Sorts, ani 


* 


Continuance. 


1. Dean is an Eccleſiaſtical, Secili 
A. Governor, and was anciently 0 
ten Prebendaries or Canons, at the la 
in a Cathedral Church, and is Head of | 
Chapter. Co. Lit. 59. a. 
2. There are alſo Rural Deans, being ful 
Perſons as have Eccleſiaſtical Juriſdici 
cover other Miniſters and Pariſhes, near 
joining, aſſigned them by the Biſhop 
Archdeacon, being placed and diſplaced 
them; ſuch are the Dean of Croydes in il 
rey, Dean of Battel in Kent, Cc. Ble I 
_ Di8&. ſub. Tit. Dean. | 
3. He remains as long as the Biſpopfd 
3 Co. Dean and Chapter of Nerwicl's Cat 


2. U 
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2: His As good or void. 
| Vide Palm. 461, 494, Ec. 


3. het her exempt from Epiſcopal 
Juriſdiction. | 
Though Ec- 


1. PHO” a Dean, Ge. is, to ſome Pur- gel 


poſes, ſubject to the Juriſdiction of have pretend- 
the Biſhop; yet as to a Peculiar, it is the ed ſuch ſhould 
ame as if he was a Stranger, and is no be obedient as 


more under his particular Biſhop than any e od 
other, neither is it to be intended, if it doth reign.” and ih 
not appear, that he is within the Biſhop's they held it 

iſdiction. in. 589. Was, that a 
_ A * Biſhop could 
not hold a Benefice in his own Dioceſe ; becauſe, as they arrogantly pre- 
tended, he could not be both Sovereign and Subject; whereas the true 
Reaſon was, is, and always muſt be, becauſe he could not viſit himſelf, 
ee the Biſhop of Cheſter's Caſe, concerning the Wardenſhip of 1Manche- 
fer, and many other Authorities in the Books. 


4. His Duty. 


1. To bis Cathedral. 
Py Dean, Maſter or Warden, or 
chief Governor of any Cathedral or 
ollegiate Church, ſhall be reſident in his 
hid Cathedral or Collegiate Church four- 
"re and ten Days, Conjunctim or D:iviſiin, 
every Year at leaſt, and then ſhall con- 
nue there, Preaching the Word of GOD, 
nd keeping good Hoſpitality, except (Ft 
u the (aid Canon) and when he is preſent, 
K 2 he 
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_ daries reſident, ſhall take ſpecial Care, thy 


obſerved, and that the Petit Canons, Vi 


to the Biſhop of the Dioceſe, that hem 
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he with the reſt of the Canons or Prebe 


the Statutes and laudable Cuſtoms of ther 
Church, not being contrary to the Word q 
GOD, or Prerogative Royal, the Syatuy 
of this Realm being in Force concernig 
Eccleſiaſtical Order, and all other Conti 
tions, &£9c. according to the Statutes ad 
Cuſtoms of the ſame Church, or the Rec 
ſiaſtical Laws of this Realm, be diligent 


cars, Chorals, and other Miniſters of ther 
Church, be urged to the Study of the Hi 
Scriptures, and every one of them to han 
the New Teftament not only in Emjjþ 
but alſo in Latin. Can. 42. 

2. The Dean, Preſidents, and Reſiden- 
tiaries, of any Cathedral or Collegiat 
Church, ſhall] ſuffer no Stranger to pre 
unto the People, in their Churches, excyt 
they be allowed (prout in the {aid Canal} 
Can. St, 

3. If any in his Sermon in any Cathedri 
or Collegiate Church ſhall publiſh any Do- 
trine, either ſtrange or diſagreeing from the 
Word of GOD, or from any of the at 
cles of Religion, agreed upon in the Cl 
vocation-houſe Anno 1562, or from id 
Book of Common Prayer; the Dean or ti 
Reſidents ſhall by their Letters ſubſcribt 
with ſome of their Hands that heard Ii 
ſo ſoon as may be, give Notice of the 1 


determine the Matter, and take ſuch Ord 
therein, as he ſhall think convenient. (. 


$1. ; 
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4 The Dean, Maſter, Warden, or chief 
overnor, Prebendaries, and Canons in 

yery Cathedral and Collegiate Church ſhall 

ot only preach there in their own Perſons, 

0 often as they are bound by Law, Statute, 

Irdinance or Cuſtom, but ſhall likewiſe 

reach in other Churches of the ſame Dio- 

eſe where they are reſident, and eſpecial- 

y in thoſe Places whence they or their 

*hurch receive any yearly Rents or Profits; 

nd in Caſe themſelves be ſick, or lawtuly . 

\bſent, they ſhall ſubſtitute ſuch licenſed 

Preachers to ſupply their Turns, as by the 

Biſhop of the Dioceſe ſhall be thought meet 
o preach in Cathedral Churches; and if 

ny otherwiſe neglect, or omit to ſupply 

iis Courſe, as is aforeſaid, the Offender 
all be puniſhed by the Biſhop, or by him 
dr them to whom the Juriſdiction of that 
hurch appertaineth, according to the Qua- 
Ity of the Offence. Can. 43. 9 


III. Refidentiaries. 
1. Their Daty as fach, 


00 
my Vide Dean, bis Duty, ts bis Cathedr ai 
Church, 
hed 
NATO Prebendaries nor Canons in.Ca- 
„ thedral nor Collegiate Churches, 
1 > one or more Benefices, with Cure, 


nnd nat being Reſidentiaries in the ſame 
«thedral or Collegiare Churches, ſhall, un- 
Ker Colour of their (aid Prebends, abient 
hemſelves from their Benefices with Cure 
| K 3 above 
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ſhall be Reſidentiaries, in any Cathedral u 


Law requireth their Preſence, there to di 
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above the Space of one Month in the Yew, 
unleſs for ſome urgent Cauſe, and cer om 
Time to be allowed by the Biſhop of er 
Dioceſe. And ſuch of the ſaid Canons au 
Prebendaries, as by the Ordinaries of th 
{aid Cathedral or Collegiate Churches d 
ſtand bound to be reſident in the ſame, ſhal i” 
among themſelves ſort and proportion thy 
Times of the Year, concerning Reſident 
to be kept in the ſaid Churches, as tha 
ſome of them ſhall be always perſonally re 
ſident there; and that all thoſe who be, « 


Collegiate Church, ſhall after the Days d 
their Reſidency, appointed by their lol 
Statutes, or Cuſtoms, expired, prelentl 
repair to their Benefices, or ſome one d 
them, or to ſome other Charge where tht 


charge their Duties, according to the Lay 
in that Caſe provided. And the Biſhop dt 
the Dioceſe ſhall ſee the ſame duly perform 
ed and put in Execution. Can. 44. 


IV. Prebend and Prebenadary.: 
1. Prebend. 
i. H bat. 


I. e Prabenda, is that Porta 
which every Prebendary of a Cari 
dral, or Collegiate Church, receives " 
Right of his Office, for his Maintenance. 


Blo. Law Dict. ſub Hoc Tit. | 
2. Prabiuii 


* ? 
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2. Prebenda is a ſeveral Benefice ariſing 
om ſome temporal Lands, or Church ap- 
ropriate towards the Maintenance of a 


i ek or Member of a collegiate Church, | 
g 1d is commonly ſurnamed of the Place 
 {Whbence the Profit ariſeth. Blo. Law Di#. a 
1 bor Tit. | 1 
i 15 - 
2 Prebendary. [: 
: 1. What, and from whence denominated. 9 
F a Præbendarius, is he who 1 

hath a Prebend, and is ſo called 4 | 


Prebendo auxilium & conſilium Epiſcopo. Blo. 
Law Dict. ſub hoc Tit. Vide Prebend, what. 


2. The Sorts. 


1. Prebends are either Simple, or with so that ſome” 
Dignity; the former are ſuch as have only a Prebendaries 
Revenue towards their Maintenance; the 2e Dignita- 
ther, that is with Dignity, are ſuch as have eee u 
ſome Juriſdiction annexed to them, accord- ving juriſdie. 
ing to the ſeveral different Orders in the tion annexed. 
ſeveral and reſpective Churches. Blo. Law 
Dif, ſub hoc Tit. 
2. The golden Prebendary of Here/ord, 
alter dict. Prelendarins Epiſcopi, is one of 
the twenty-eight minor Prebendaries there, 
who has, ex Ofiicto, the firſt Canon's Place 
that falls; he was anciently Confeſſarins of 
the Cathedral Church, and to the Biſhop, 
and had the Altarages, whereby in Reſpect 
al the Gold, and other rich Offerings, for- 

K 4 merlx 
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Golden Prebendary. Blo. Law Did. ſub by 


concerning Religion, to which Purpoſe his 


tne Bithop in his Function, as to give A1 
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merly made there, he had the Name d 


Tit. 


3. His Office. I hat 


1. Prebendaries, Q præberent auxilin 
Epiſcopo, in Advice or Conſultation, for th 
Suppreſſing of Hereſy and Errors, and tny 
Inſtruction of the People in Religion ant 
Spiritual Worſhip of GOD, committed u ut 
their Charge, and in Celebration of Divin 
Service, Oc. 11 Cy. 75. 4. 

2. Lord Coke ſays, foraſmuch as it ns 
not thought poſſible, That the Church d 
GOD ſhould remain without Sects and He. 
relies, it was, in Chriſtian Policy, upon 
moſt mature Conſideration, thought nece. 
{ary, That every Biſhop ſhould be aſſiſted 
with a Council, (to wit) with a Chapte, 
and that for two Cauſes; 1ſt, To conſult 
with in Matters of Difficulty, and to a 
fiſt bim in deciding of Controverli 


Lordſhip ſays, every Biſhop Habet Cathedran, 
2. To conſent ro every Grant, Ge. Which 
che Biſhop ſhall make to bind his Succeſſor; 
for it would be, ſaith his Lordſhip, unret 
ſonable to impoſe ſo great a Charge vp 
or to repoſe fo great a Confidence in, al 
fingle Perſon, or to give Power to one fe- 
ſon only, to hurt his Succeſſion. Preben 
aicitur a Prebendo, guia prebet au xilium b- 
pif-opg, ſo that though a Dean and Chapter 
Jcyart with their Eſtates, yet, for Neceſſti, 
che Corporation remains; as wel] 10 afil 


ſeut 
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+ to thoſe Eſtates, Oc. which he ſhall 
ke, Cc. of his Temporalties ; and ſo long 
the Biſhoprick remains, they remain; 
key being his Chapter and Council, and 
hat though they have no Poſſeſſions. If a 
ebendary's Corps be recovered by Title 
,ramount, yet his Corporation remaineth 
ur he hath Stallum in Choro, & Vocem in Ca- 
ile, and all the Chapter are Prebendaries. 
There may be Dean and Chapter with- 
ut a Biſhop, or any Poſſeſſions. 3 Co. 73, 


efore the Diſſolution of Religions Houſes, 
onfreres or Brethren of ſuch a Corporation 
xs bad 4 Head to whom they were of Council. 


4. His Continuance. 


1. Dean and Chapter remain as long as the 
Bilhoprick, and the Prebendary hath follum 
u Choro, & vocem in Capitulo, and is ſtill a 
Prebendary, though he hath no Poſſeſſions; 
ay, there may be Dean and Chapter with- 


Ind Chapter of Norteich's Caſe. 
2. Where Poſſeſſions of a Prebend are 


yer 273 & 233. yet clearly the Prebend 
ontinues; though the Poſſeſſions are gone, 
get the Office remaineth. Palm. 461. 4 Co. 
ads Caie, fo. 15. Dav. 77. b. See the 
Lale; Ice allo [is Office. 


5. Of 


ke. And that, as I imagine, as they were, 


but either Church or Poſſeſſions. 3 Co. Dean 


Innexed to the Deanery of Helis, as in Lord 


137 


— e j 


— — — 


i 5 . 
1 * 
* 
t 
f 
{ 
"= 
5 
j! 
4 
y 
1 
Wh 
+ o 
$ 101 
© 
\ 
- 7 \ 
oY 
Ss _ 


I 
8 Tr”, 
- 
1 
! 1 
Wy 
$; _- 
'T 1 * 
ky A 
* # 
| J 
1 
4 
bo 


on — = I , . : — . 
Ss - 3 "3s g 7 > » "—_ 
— . ere TRE : 
* —_ * * — 2 = FR == 
nd o ” _ = & a 
4 FOI — " - l 5 
by — - See ot. * metre rat. 2 
n n * 1 — 8 


- 8 r * 7 Lon — * 
2 — m rn 
22 Ed prog hrrr re EIT IC SO 
- outta OY er , 
, — Oey 4 2 
: 1 


—— = — 
n 


138 


iaries, their Duties to their Churches. 


Jura eccteſattca, 


5. Of their Reſidence. 


1. Such Canons and Prebendaries az . 


hi: 
the Ordinances of their Cathedral or Col 7 
giate Churches are bound to Reſidera e ( 
ſhall ſo ſort amongſt themſelves and pro pa 


tion the Times concerning Reſidence, t 
prom in the Canon 44, as is mentioned & 
fore, under the Diviſion Deans and Reſins 


V. Canons and Canonries, 


To Canonry. 
1. NI bat. 


Anonica Portio is properly uſed 'S that 
Share which every Canon receivetl 


2. 
yearly out of the Common Stock of tit 
Church. Blount's Law Dif. ſub Tit. Prone l. 

OU 

: 

2. Canons. 0 
de 

1. What; from whence collected or 2 Te 


and wherefore ſo called. 


Anons are fo called; becauſe they vet 
Men who had their Commons ant 
Portions, in the Canons and Revenue of i 
Church. And they ovght to be aſſiſting 
and aiding to the Biſhop in his Bufinels ® 
ſuch. Palm. 26. See 3 Co. 75: | 


2. Canon) 
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> Canons, as well as Prebendaries, are ny 


Common Council with the Biſhop, and, 
poſed to be, collected out of all the Clergy 


his Dioceſe, and they formerly were conſi- 
as repreſenting, and in the Place of all 


e Clergy of his Dioceſe, as our Burgeſſes 
Parliament repreſent the Realm. Palm. 26. 


ol 
th VI. Rector and Rector N FH / 3 
 MVSEVM 
1. Rectory. 
[BRITANNICVM 
1. General, eee 


F it doth not conſiſt of Glebe and 
Tithes, it is no Rectory, but a Par- 
nage only. I Keb. 368. Blount's Law Did, 
þ boe Tit. Eo 

nt 
1h 
be 
th 


2. When firſt began. 


1. Morton: Reftories came in after the 
ouncil of Lateran, and Vicars came in 
e 17th Year of King 7obhn. Morton: Be- 
re the Council of Laterau, the Biſhop pro- 
ded Teachers, and received the Tithes him- 
lt; but ſince he hath appointed others to 
bat Charge, and faith, accipe Curam tuam & 
a. 1 Mod. 12. 


2. Reftgn 


5 
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2. Rector. 
1. N hat. 


1. Edctor Eecleſiæ Parochialis is he wh 

hath the Charge, or Cure, of 2 
Tiſh Church; ui tantum jus in Eccleſia N 
rochiali habet, quantum prelatus in Each 
Collegiata. Blount's Law Dict. ſub hoc Ti 
Cowel's Interp. vide & . 


VII. Parſon and Parſonaze, 
1. Par ſonage. 


1. What it is, and bow it differs fim. 
Vicarage. 


I. A Parſonage or Rectory is a Spiritul 

Living compoſed of Lands, Titi 
and other Oblations of the People, ſeparatt 
and dedicated to God, in any Congreg 


tion, for the Service of his Church the. 
and for the Maintenance of the Minilte, a ( 
to whoſe Charge the ſame is commitei en 
Blount's Law Dict. Parſonage. P 
2. A Parſonage and Vicarage are two al 
veral Eccleſiaſtical Benefices. Pain. 25” 
221. x 
| 1 Wit 

el 

E. 

2. H! 

Pe 
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2. Hou may be conferred. 
1. The ſeveral Mays. 1 8 


I'qx 


1. A Parſonage or Vicarage may be well 
ferred ſeveral Ways, [ans Preſentation, 


q nſtitution, and Induction. 1. By Way of 
„ ppropriation. 2. By Way of Union. 3: By 
ey of Permutation. 4. By Way of Com- 
I endam: And formerly when the Pope uſur- 


ed Juriſdiction in England, by Way of Pro- 
lion. 1. As to Appropriation, fee Plou. 
n. Grendon's Caſe, 500. a. 503. a. where 
t appears, that the King, | (who had good 
ſutbority to do it, as Plow. there ſaith,) had 
n the Patent of Appropriation diſpenſed 
vith Admiſſion, Inſtitution, and Induction, 
nd had given Power to the Dean and Chap- 
r of H/iggorne, to whom the Appropria- 
jon was made, to enter into the Parſonage, 
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uiid to retain it /a7zs auter ceremonie, and this 
es reſolved, and adjudged a good Diſpen- 
ei ion. (See the Patent of Appropriation in 
e {4id Caſe of Grendon, fo. 494. a.) Dav. vn 
.“. As to Union, fee 11 H. J. 8. where = 
to Chapel being full of an Incumbent, was | 


nited to Magdalen College in Oxford, and af- 
ter the Incumbent reſigned, the Preſident 
nd Scholars entered into the Chapel with- 
ut any other Donation, or Induction ; and 
bis agrees with Rebuffus in Regula de unio- 
11915, where he faith, Poſſeſſio apprehendi po- 
propria authoritate in unione. See alſo 50 
. 3. 20. 40 E. 3. 48. As to Permutation, ſee 
a1. 4. II. a. where it is ſaid, that upon 
lermutation, Entry is lawful, without more 
_ ads. 
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| ado. See alſo 21 E. 3. 6, 7. Vide Mer 
in Praxi Beneficiorum, Tit. De Collatiau 
663. Cuot ſunt requiſita in promotione ben 
ciorum. Dav. 81. b. £ 


e & 

| Oe. 

2. Parſon. cl 
ON 

1. What. | is ] 


1.T Arſon, or Perſona Imperſonata, pu on 

 Imparſonee, is the Rector, who is 
the Poſſeſſion of the Church Parochial, tei 
Preſentative, or Impropriate, and of wha 
the Church is full. Co. Lit. 3oo. a. 


2. The Advantages. 


1. The making one Parſon makes hin 
Poſſeſſor of the Parſonage ; for a Spirit 
Office draws with it a Right to have all th 
Poſſeſſions; and therefore when one is at 
Appropriator, he lawfully may intermedds 
with the Tithes, as the ſame are annexed t 
tis Church. Plow. Com. 500. d. b. 


3. The Duty of Parſons Spiritit 
1. What ſhould be, and do. 4 


1. IT is the Eſſence of a Paſtor to be did 

ticus, to teach the People in their 09 
Language, and alſo to do as 1 fn." 
2 Cor. i. 14. and they ought alſo to be Hf. 
tales, as the Statute of Carliſſe ſaith, Io d 


Alms and other Acts of Charity in the Pl 
2 hlheſe 


” | | | » 
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dere their Churches were founded. See 
pb. fo.148. and Statute of Proviſors 25 E. 3. 
2. Every Parſon of a Church ought to be 
rſona idonea 3 as appears by the Words of 
e Hare impedit, Quod permittat pre ſentare 
mean perſonam, &c. which Epithet, Idonea, 
cludes Ability in Learning, in Doctrine, 
oneſty in Converſation, and Diligence in 
s Function, and all this to inſtruct the 
eople of God in true Religion, and good 
onverſation, and to avoid Contention, Ec. 
(v. 49. b. | 


VIII. Vicar and Vicarage. 
1. Vicarage. 
1. The Sorts, &c. 


1 are two Sorts of Vicarages, 
Vicaria Temporalis, & Vicaria perpe- 
vw; the firſt is called Temporal, becauſe 
uch Temporal Vicar on habet titulum, ſed 
[eroit alieno nomine & proprie curam non ba- 
Jet. Secus eſt de Vicaria perpetua, qua eſt in- 
opatibilis cum alio Beneficio, & habet curam 
mmarun, & talis Vicarins habet titulum Ca- 
luteum; and a Quare Impedit lieth of ſuch 
derpetual Vicarage. Fitz. Nat. Brev. 32. (H.) 
Regiſter 31. 2. And ſuch Vicar ſhall have a 
wi utrum of Lands annexed, or given to 
bim perpetually, by the Statute 14 E. 3. 
J. Vide 40 E. 3. 28. h. where Finden ſaith, 
hat though it hath been held, that a Vicar 
Nall not have an Action of his Poſſeſſions 
Vunſt any Perſon, yet the Law is changed 

«hs in 
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1. Ne R, Vicarius; the Prieft of ever 
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in that Point, and with Reaſon, when | 
endowed to him and his Succeſlors perpey 
Dav. 83. 8 | 1 


2. How diſſoed. 


1. A Vicarage, not preſentative, may Wi: ir 
diflolved without the Conſent of the Crom 


but if preſentative, aliter. Palm. 221, Ii 
Faculties. 


2. Vicar. 
1. H hat. 


Pariſh is called Rector; unleſs tit 
predial Tithes are impropriated, and then 
is called Vicar, quaſi vice fungens Reda 
Blount's Law Di&. Tz. Vicar. 


e 10 ft. Lani 

tx Stipendiary Prieſt. MF. 

1. Nhat. or 
ate 

1. A Stipendiary Prieſt is one whoſe %*)h: 


pend is certain. 4 Co. 109. 4. 11k 


2. His Office. 


A A Stipendiary or hired Prieſt is with 
in the Statute of 13 Car. 2. of Cote 
formity, notwithſtanding the Words 
the Statute, that the Patron ſball preſents 
if he were dead; and in this Caſe no Pe 
ſentation is neceſſary, but only a Nomina 
tion. 3 Lev. 83. 
2 2.4 


2. A Stipendiary Prieſt deprived ſur le Sta- 


% fado deprived, for not ring his Af. 
ent within two Months after his 

ination and Placing; yet this Statute doth 
ot diſable him to have a new Nomination, 
in the Caſe of Simony ; and a Continu- 
nce in Poſſeſſion, and Performance of the 
fee, by Permiſſion and Allowance of the 
tron, amounts to a new Nomination. 
£89.03. -: | 


> © Chaplains. 
1. General. 


Haplain, Capellanus, is he who per- 
forms Divine Setvice in a Cha- 
el; and therefore in our Common Law 


ant upon the King, or other Man of worth, 


or ſaying Prayers and Preaching in his pri- 
ate Houſe, where commonly they have a 
hapel for that Purpoſe; as anno 21 H. 8. 
ap. 13, where are named the Honours and 
vices privileged to retain Chaplains, to diſ- 
ontinue from their Benefices, for their, the 
Ing's or other Patron's, private Service. 
wel's Interp. Chaplain. Vide Faculties, Ec. 
2, Chaplain Secular is he who is fra 
ors Ordines, but he is not Regular, that 


Ni 
. 


ith 


Vedience, wiltul Poverty, and perpetual 
baſtity. Co. Lit. 135. b. 136. a. Vide infra 
Wilties, Oc. | 3 | 


Vor. I, 8 II. Eccle- 


ze 13 Car. 2. of Conformity, though he be 
rſt No- 


t is uſed ordinarily for him who is depen- 


or the Inſtruction of him and his Family, 


5 liveth not under Rule, nor hath vowed 
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II. Ecclefiaftical Laws 


5% A. General. 

| 57 5717 of 
= 11. C. Ther Antiquity. ml 
= SP. Au. 
| D. From whence they dl 
42 rive their Authortl) 
Wl - I and hereto ſubarls 
| nate. | | / 
cc! 
Uri! 
jm 
ſe ( 
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I. From the Crown, and fromth 
Superior Common and Status 
Laws. 


TY General. "8 
2.2, Particular Tnflances. 17 
164.3. ho bound thereby. wil 
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A. General. 


Piritual Law is the Eccleſiaſtical la 
allowed by the Laws of this Realm Pn | 
and which are not againſt the Col 
| mon Law of the Land, or the St 
tutes and Cuſtoms of the Realm; and 6 
are the Laws by which the Ordinary; 7 bes 
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other Eccleſiaſtical Judges, ought to go- 
ern themſelves in Cauſes cognizable by them. 
by. Litt. $44. 4. See Hale's Hiſt. of the Law. 
ard. Rep. Dav. Rep. Dr. and Stud. Ec. 
ide poſt Fceleſiaſtical Laws, Their Origin. 

2. The Eccleſiaſtical Law of England is 
ot the Law of the Pope; but is extracted 
om antient Canons, as well General, as 
ational. Palm. 458. Vide poſtea Their 
Drigin, and their Antiquity bere. | 


B. Their Origin. 


A Sſuredly, for the Space of 300 Years 
firſt after Chriſt, the Diſtinction of 
ccleſiaſtical or Spiritual Cauſes, in Point of 
uriſdiction, did not begin; for at that 
ime no fuch Diſtinction was heard of in 
he Chriſtian World ; for the Cauſes of Te- 
laments, Matrimony, of Baſtardy and A- 
ultery, and the Reſt, which are called Ec- 
eliaſtical or Spiritual Cauſes, were merely 
vi, and determined by the Rules of the 
ivil Law, and ſubject only to the Juriſdic- 
on of the Civil Magiftrate ; as all Civilians 
ll allow and teſtify. But afrer the Em- 
fors were become Chriftians, out of a 
al and Deſire they had to grace and ho- 
bur the learned and godly Biſhops of that 
me, they were pleaſed to ſingle out cer- 
in ſpecial Cauſes, wherein they granted 
iidiction to Biſhops, namely in Caſes o 
ies; becauſe paid to Men of the Church; 
Cauſes of Matrimony ; becauſe Marri- 
des were, for the moſt part, ſolem.nzed in 
1. — tt 
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becauſe Teſtaments were, many Time, 
made 77 extremis, when Churchmen wer 


ſtator; and therefore they were thought th 


in giving this Juriſdiction unto them, gir 


perly, that which is oppoſed to Spiritua 
mould be termed Carnal, and that vi 


Jura Ecclefiaſticd; 


the Church; in Cauſes Teſtamentar, 


preſent giving Spiritual Comfort to the To 


fitteft Perſons to take the Probates of {ug 
Teftaments; yet theſe Biſhops did not pto⸗ 
ceed in theſe Cauſes according to the Canon 
and Decrees of the Church (for the Cana 
Law was not then hatched or dreamt f) 
but according to the Rules of the Imperil 
Law, and as the Civil Magiſtrate proceeded 
in other Cauſes; neither did the Emperor 


away their own Supreme and abſolute Pos. 
er, to correct and puniſh theſe Judges u 
well as others, if they performed not thei 
teveral Duties. This then is mot certain 
that the primitive Juriſdiction in all thel 
Cauſes was in the Civil Magiſtrate; and { 
in Right it remaineth at this Day, as in 
Fountain ; for every Chriftian Monarch (# 
well as the godly Kings of Juda) is Cf 
urriiſcque Tabulæ, and conſequently hat 
Power to puniſh, not only Treaſon, Mu. 
der, Theft, and all Manner of Force and 
Fraud; but Inceſt, Adultery, Uſury, Pe- 
jury, Simony, Sorcery, Idolatry, Blaſpbe 
my; neither are tacſe Cauſes, in Reſpecte 
their own Quality and Nature, to be diſtin 
guithed one from another, by the Names d 
Spiritual and Temporal ; for, to ſpeak Pi” 


ſhould be oppoſed to 'Temporal ſhould be 
called Eternal; and therefore, if N 
ſnould be called by their proper mat 

Es — me 
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dultery ſhould not be called a Spiritual Of- 
ence, but a Carnal; but to ſpeak plainly 
and freely, why theſe Cauſes were firſt de- 
nominated ſome Spiritual or Eccleſiaſtical, 
and others Temporal and Civil; truly they 
were not {o called from the Nature of the 
Cauſes, but from the Quality of the Perſons 
whom the Princes had made Judges in thoſe 
Cauſes. The Clergy ſtudied Spiritual Things, 
and profeſſed to live ſecundum ſpiritum, and 
were called Spiritual Men; and therefore 
they called the Cauſes, wherein Princes had 
given them Juriſdiction, Spiritual Cauſes, 
after their own Name and Quality; but be- 
cauſe the Lay Magiſtrates were ſaid to at- 
tend the Things of this World, which are 
temporal and tranſitory, the Clergy called 


Cauſes wherein they were Judges, 'Temporal 
Cauſes. This Diſtinction began firſt in the 
Court of Rome, where the Clergy having 


Wealth, that Wealth begot Pride, their 


pave them their Juriſdiction ; and then, ac- 
cording to the Nature of all ungrateful Per- 
0ns, they went about to extinguiſh the Me- 
Mory of the Benefit ; for whereas their Ju- 
nidiction was firſt derived from Ceſar, in 
the Execution whereof they are but Cæſur's 
judges, ſo as both their Courts and Cauſes 


perſcription, as to him belonging; they 
blotted Cz/ar's Name out of the Stile of 
their Courts, and called them Courts Chri- 
lan, as though the Courts holden by other 
Magiſtrates had been, in Comp riſon, but 
— 2 8 the 


them Secular, or Temporal Men, and the 


by this (indulged) Juriſdiction gotten great 


Pride begot Ingratitude to Princes, who firit 


dugnt ſtill to have born Cz/ar's Image and 
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which in their Nature were merely Ci 


Matter of Money indeed, ) to the End that 
C ſar might not reſume ſo rich a Perquiſie 


no leſs than Sacrilege, had the Civil Mag. 


tho? they (certainly, and paſt all Contradic 


100 where they are determinable muſt be 
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the Courts of Ethnicks, and the Cauſz, 


they called Spiritual and Eccleſiaſtical; . 
as if the Emperor ſhould challenge his Court 
and Cauſes again, and ſay reddite Ceſari, pg 
ſunt Cz ſaris, they would all cry out, una wit, 
on the contrary Party date Deo, que ſn 
Dei, our Courts bear the Name and Lite 
of Chriſt, the Superſcription of Czſar is quit 
worn out, and not to be found upon then; 
and this Point of their Policy is worth ob- 
ſerving, that when they found their Juriſdic 
tion in Matrimonial Cauſes to be moſ 
{weet and gainful of all others, (for of Mx 
trimony, ſays our Reporter, they made 


of their Spiritual Juriſdiction, they intro- 
duced Matrimony into the Number of their 
Seven Sacraments; after which ir had been 


ſtrates intermedled with the leaſt Matter, 
that had Relation to Matrimony, or an 
Dependance thereupon ; ſo it appears, that 
all Cauſes, whereof Eccleſiaſtical or Spiritual 
Perſons have Cognizance or Juriſdiction, 


rian) are merely by the Grants or Ferm 
ſion af Princes, are called Eccleſiaſtical 0! 
Spiritual Cauſes; and as all ſuch Cavſes 
are called Spiritual Cauſes, fo the Count 


needs called Spiritual Courts. Davis Rep 
97. 2 98. d. p. Vie tout le caſe C9 note bici. 


C. Thei 
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C. Their Antiquity and 
Purpoſe. 
I cCcleſiaſtical Laws were made in Eng- 
land, for the Government of the 


Church of England, not only fince, and 
from the Norman Conqueſt, but long before 


the Canon Law was authoriſed and publiſn- 


ed, (vz.) Edgar, Athelſton, Alfred, Ea—- 
ward the Confeſſor, and others, have with 
the Advice of their Clergy, within this 
Realm, made ſeveral Ordinances for the 
Government of the Church ; and fince the 


Conqueſt divers Provincial Synods have been 
held, and many Conſtitutions have been 
made in both Realms, of England and Ire- 


land, all which are Part of our Eccleſiaſti- 
cal Laws to this Day. Dav. 72. . 


D. From whence they de- 


ride their Authority and 


whereto ſubord inate. 


I. From the Crown, and Common 


and Statute Laws. 


1. General, 
5 eee, Ne, 
J, Who feu re 67 5 

I. General. ber. 


2 5 Hen we ſay the Ecgleſiaſtical Laws 
VV and Courts are inferior, and ſulject 
io the Controul of the Common Law, and the 


L 4 | Courts 
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Contempt of that ſuperior Furiſdiction. 


Law in which they had no Bottom. Hi 
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Courts of Law; we muſt be rather underfyg 
to mean in the largeſt Senſe, the Superior Jem. beir 
poral Laws and Courts; for they are as an 
liable to Chancery, as to the Courts of In! 
for this Court hath not only a 1 
diction with the Eccleſiaſtical Courts, but al 
bath Power to controul them, as my Lord Gi. 
bert's Reports, and Chan. Caſ. 20 1. ſay, Chu 
cery is Part of the Common Law of the Kin. itt 
dom. It is the Court of the King's Conſtimt ine 
of the Law, ſays Lord Elſmere, in bis Ol. 
vations. Nay, I crave Leave to think as & 
leaſt one of the Superior Temporal Courts, it is Mint 
the Ofjice of this Court to bound, limit aud . Men 


train, the Eccleſiaſtical Courts, as all at Me 


inferior Courts, when they but even attenit, Ls 
either to ſentence or proceed againſt the Rules vor 
Equity and good Conſcience ; and not only ſn, r. 
but to puniſh their Fudges and Officers, for Me 
obedience to their Injunctions or Orders, or ir 


Il. Particular Inſtances. 


1. THE Common Law is the moſt ancient 

general and fundamental Law of the 
Land ; and the Privileges of the Church 
derive themſelves only from the Induigence 
and Favour of Princes. And they had 1 
Foundation in the ancient Common Lau, 
Ex Gratia Samctugrii, and ſome particuir 
Trials that are left to them; and thovpl 
the Privileges of the Church are confirmed 
by divers Acts of Parliament, that hinde" 
not, but there was an ancient Comm 


63. 2. Thoup! 


Jura Eccleũaſtica. 

2. Though the Kings of England derive 
heir Eccleſiaſtical Laws from others, yet fo 
nany as were proved, approved and allow- 
d here, by and with a general Conſent, 
ind no others, are aptly, and rightly called 
he King's Eccleſiaſtical Laws of England. 
. De Jure Regis Eccl. 9. a. 


itutions, Ordinances, and Synodals Pro- 
incial, are ſtill in Force within this Realm, 
anſwer, ſaith Lord Coke, That it is reſol- 
ved and enacted by Authority of Pat lia- 
ment, that ſuch as have been allowed by 
general Conſent and Cuſtom within this 
Realm, and are not contrariant to tbe 
Laws, Statutes, and Cuſtoms of the Realm, 
nor to the Damage, or Hurt of the King's 


Realm, as the King's Eccleſiaſtical Laws of 


hath allowed thoſe Canons, ſo no Doubt, 
but by the general Conſent of the whole 
Realm, any of the ſame may be corrected, 
lenlarged, explained, or abrogated: For 
example, there is a Decree, That all Clerks 
Who have received any Manner of Orders, 
greater or ſmaller, ſhould be exempt pro 
cauſis criminalibus before Temporal Judges: 
This Decree, though the Clergy ſtruggled 
hard for it, had never any Force within 


in this Realm. Secondly, It was againſt 
the Laws of the Realm, as doth appear by 


- Preropative and Sovereignty of the King, 
Mat any Subject, within this Realm, ſhould 
nor 


z. If it be demanded, what Canons, Con- 


Prerogatives, are ſtill in Force within this 


Itbe ame. Now, as Conſent and Cuſtom 


Erlend; firſt, for that it was never. appro- 
ed and allowed of by general Conſent with- 


nfinite Frecedents. Thirdly, It was againſt 
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154 Jura Eccleſiaſticg; 
This, ſaith not be ſubject to the Laws of this Rea 


the Margent 5 Co, De Fure is Hccl. 32. 
3 2 Jure Regis Hccl. 32. b. 343, 4 
appeareth by the Reſolution of all the Judges in the 7 H. g. I ug 
Fe. 181. and this was long before any Act of Parliament was mate 

gainſt foreign Juriſdiction by King H. 8. 


4. Always when the Pope's Bulls, via 
are his Patents, or his Councils which MR,, 
his Statutes, Decrees, or Conſtitutions un 
croſs the Laws of the Land, they hay 
been rejected, and are, nor never were, ii 

any, Laws of this Realm. Where tM;.; 

Pope's Canons were againſt Law they ven 
flighted, or neglected, Ec. Pop. 156, 15) 

5. All the Eccleſiaſtical Laws of Ei 
were not derived or borrowed from the 

Court of Rome; for long before the Cana 
Law was authoriſed and publiſhed (which 
was ſince the Norman Conqueſt, the antiai 
Kings of England, (vix.) Edgar, Atbelſu 
Alfred, Edward the Confeſſor, and ottiers,havs irt 
with the Advice of their Clergy, within E 
land, made divers Ordinances for the Govert 
ment of the Church of England, and fincetht 
Conqueſt, ſeveral Provincial Synods bave beet 
held, and many Conſtitutions have been matt 
in both the Realms of England and Irclaid; 
all which are to this Day Part of our EN 

liſh Laws, vide le Chart. de Will. le Conquer aye! 
dat. Anno Dom. 1066. irrot. 2 R. 2+ 

mongſt the Charters 22 Archivo Tur ii 
London pro Decano & Capitul. Lincolu. it 
lielnms Dei Gratia Rex Anglorum, Ct. Sis 
tis, Sc. quod Epiſcopal. Leges, que 101 bent 
nec ſecundum Sanctorum Canonum frecpih 
riſa; ad mea Tempora in Regno Angliæ futtith 


Commun conſilio Epiſcoporun incoruiu, 8 4 
| ror 


Jura Eccleſiaſtica. 

um Hpiſcoporum, & omnium Principum Reg- 
ni, emendendas judicavi, Ec. See alſo 
p;-old, Cambren. lib. 2. c. 34 in the Time 
f 7]. 2. a Synod of the Clergy of Ireland 
+; held in the Caſtle, when and where it 
as ordained, Quod omnia Divina, juxta 


ti ud Auglicana obſervat Eccleſia, in omnibus 
mrtibus Hibernia amodo tractentur. Dig- 


um enim & juſtiſſimum eſt ut, ſicut Dominum 


un en er Anglia Divinitus ſortita eſt Hiber- 

ere , /ic etiam exinde vivendi forman acci- 
tie an meliorem. Dav. 72. b. 8 

ee 6. It is moſt plain, faith Lord Hale, 

1 hat neither the Canon Law, nor the Ci- 


il Law, have any Obligation, as Laws, 
ithin this Kingdom, upon any Account, 


Pons, or becauſe  71finian compiled their 
pus Juris Civilis, and by his Edicts con- 
Irmed and publiſhed the ſame as authenti- 


made thoſe other Canons or Decrees, or 


ne WWbecauſe Gratian, or Gregory, or Boniface, 
1 er Clement, did as much as in them lie, 
a authenticate this or that Body of Canons or 
45 


onſtitutions; for the King of Exgland does 
not recognize any foreign Authority, as 
tither ſuperior or equal to him in- theſe 
Kingdoms, or any other theſe his Domi- 
mons; neither do any the Popes or Empe- 


Strength which either the Papal or Imperial 


aul as they have been received and ad- 
Uitted, either by the Conſent of Parlia- 


ment, and ſo are Part of the Statute Laws 
| of 


hat the Popes or Emperors made thoſe 
Laws, Canons, Reſcripts, or Determina- 


al, or becauſe this or that Council or Pope 


ors Laws, as ſuch, bind here; but all the 


Lars have obtained in theſe Kingdoms, is 
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Uſage and Cuſtom, in ſome particular Ci 


has been allowed them; or if thoſe Count 


trouled by the ſuperior Common Lau, tit 


that Juſtinian or Pope Gregory have decreed 


Jura Eccleſiaſtica. 


of the Kingdom, or elſe by immemoz 


and Courts, and no otherwiſe; and ther 


fore, ſo far as ſuch Laws are received u gi 
allowed here, ſo far they have Obtained 


and no farther, and the Authority a 
Force they have here, is not founded q 
or derived from themſelves ; for fo yi ". 
bind no more with us, than our Laws as 
in Rome or Italy, but their Authority . 


founded meerly on their being adm ot 


and received by us, which alone gives then 
their authoritative Efſence, and qualif 
their Obligations; and hence it is, that ene 
in thoſe Courts, where the Uſe of thol 
Laws is indulged, according to that Rec 
tion which has been allowed them; if they 
exceed the Bounds of that Reception, by 
extending themſelves to other Matters tha 


proceed according to that Law, when con- 


Common Law does and will prohibit en 
puniſh them; and it will be no ſufficient er. 
Anſwer for them, to tell the King's Court, 


otherwiſe; for we are not bound by their 
Decrees, further or otherwiſe, than as tif 
Kingdom has, as it were, tranſpoſed tie 
{ame into the Common and Municipal Lans 
of the Realm, either by Admiſſion of, " 
enacting the fame, which is that alone 
which can make them of any Force in Ez: 
jand, Ha. Hiſt. Law, 27, 28, 29. Nay fi 
ther, the Common Law Courts have Auto) 
and will prohibit theſe inferior Courts wi" 


they interfere and meddle with Matters a 


Jura Eccleſiaſtica. 


Me in other inferior Courts, tho below the 


h Djenity of the Superior Courts to | handle, or 
ct they cannot properly determine, as be- 
ing to other particular Furiſdict ions, as will, 
pe, clearly appear iu its proper Place. See 


tat, 24 H. . e 1. 2 H. c. 19, 20, 


I. | 
. That all ſuch Canons as were againſt 
aw were neglected, appears by the Canon, 
Ind nullus capiat Beneficium a Laico, which 
otwithſtanding continued long after for Be- 
efices, and does ſtill for Biſhopricks ; the 
ergy taking them from the King and Lay 


f Clerks out of Temporal Juriſdiction; 
yet, as Brian ſaith, 10 H. 7. 18. it was ne- 
er obſerved here. So the Canon ſaith, that 
he Time of Lapſe ſhall be accounted per 
Peptimanas; but our Law, not regarding 
his, ſaith, that it ſhall be accounted per 


nes in the Kalendar, as it is expreſly ad- 
he Judged in 5 E. 3. Rot. 100. Clauſ. in Tur. 
end the Council of Lions in Bigamis, Ec. 
re expounded by Statutes, how they ſhall 


be taken; ſo that the Pope's Bulls, c. not 
allowed of in England, are not of Force 


Pop. 157. | 

$8. Exemption from the Payment of 
Tithes, Quamdiu, Qc. is reſtrained to the 
Templers, Hoſpitalers, and Ciſtertians, by 


reverſed here; whereby the Law takes No- 


ders. Poph. 157. 
9. The juriſdiction, exerciſed in theſe 
urts, is derived from the Crown, and the 


ands; ſo there is a Canon for Exemption 


apainſt the Common Law of the Land. 


the Decree of Adrian, and that Decree was 


tice of the Diſcharge of the ſaid three Or- 


laſt 


is 


158 Jura Eccleſiaticg; 
| laſt Devolution is to the King, by N t 
Appeal. Ha. Hift. Law 43. 3 1 
10. The Eccleſiaſtical Judges derive thy 
Juriſdiction by Parliament, and the Cuſtyy 
of the Realm, and not from any for 
Power. 2 Inſt. 438, 

11. The Civil Law, ſaid my Lord Ch 
only obliges us here as it hath been receing 
1 Pe. Will. Rep. 52. 

12. Though the Canon Law be alloy 
as the Direction or Rule of their Procet“ 2. 
ings in the BEccleſiaſtical Courts, yet thati 
not as if thoſe Laws had any original Obi. 
gation in England, but only by Virtue d 
their Admiſſion here, which is evident, s 

_ thoſe Canons which have not been receive ert 
here, do not bind, and alſo for that by iP" 
veral contrary Cuftoms and Styles uſe 
here, many of them are controuled and de 
rogated : And although thoſe Laws are at 
mitted, in ſome Caſes, in thoſe Courty 
yet they are but Leges {ab Graviori Logs, . 
and the Common Law hath ever retained Ap"! 
the Superintendency over them, and thole 
Siena Superioritatis before-mentioned, fo! WR" 
the Honour of the King, and the Common Be 
Laws of Hugland. Ha. Hiſt. Law 43. - 
13. The Eccleſiaſtical Law, which ordains 
ed that when a Man is created a Bilhops 
that all his inferior Benefices ſhall be voi 
is often ſaid in the Biſhop of St. David 
Caſe, 11 H. 4. to be the ancient Law f 
the Land, and 29 E. 3. 44. 4. in the Cale 
of the Prebend of Oxgate, it is ſaid, that 
the Conſtitution which ouſted Pluralitis 
mighr begin in the Court of Rome; Jet! 
Church was adjudged void in Banco 2” 

% 


Jura Eccleſiaſtica, 
+ that Cauſe; from whence it appears, 
at after this Conſtitution was received, 
d allowed in England, it was become the 
aw of England; vide ftatutum de Bigamis, 
g. where the King, and his Council in 
aliament, declared how a Canon made in 
e Council of Lions, ſhould be interpreted 


— — 


nda fit, Ec. which varied both from the 
Vords and Intent of the Council. See Davy. 
2. J. h. | 

14. By the antient Canons and Decrees 
f Rome, the Iſſue born before the Solem- 
ration of Marriage, Marriage following, 
as lawfully inheritable, as the Iſſue 
m after Marriage, but this was never al- 
wed in England; and therefore was never 


IT” as © 


cl. 11. b. and though all the Biſhops, 
meſtly and in moſt preſſing Terms in- 
tanced the Lords to conſent that all ſuch 
were born before Marriage ſhould be le- 
zitimate, as well as thoſe born within Mar- 
age, as to the Succeſſion of Inheritances; 
oraſmuch as th Church accepteth ſuch to 
& legitimate, all the Earls and Barons, una 


F773” e + NN 
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are, que hucuſque uſitatæ ſunt & appro- 
ae, 5 Co. De Jure Regis Eccl. 11. b. 
12. a, | 
15. The Spiritual Courts are inferior 
ourts. 1 Chan. Caſ. 203, Nelſ 434- 


orce from the Common Law; and their 
13 is founded upon the fame Eng- 
Ution, Show. Parl. Cafes 99. 

| 17. Though 


d expounded Qrod conſtitutio iſta intelli- 


f any Force here. 5 Co. De Jure Regis 


ce, anſwered, Nolumus Leges Anglie 


16. The Eccleſiaſtical Courts have their 


Law, with the Temporal Courts Juriſ- 
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17. Though the Common or Mundi. 


Laws of En land have, in ſome Meaſus, 
allow'd, theſe the Eccleſiaſtical Courts, th 
Canon and Civil Law, as the Rule or N 
rection of their Proceedings or Deciſion; 


yet even here the Common Law has tt 
tained theſe Signa Superioritatis, and te 


Preference and Superintendency of thok 
Courts. And firſt, As the Laws and % 
rutes of the Realm have preſcribed tho 
Courts their Bounds and Limits; ſo th 
Courts of Common Law have the Super 
intendency over thoſe Courts, to keep then 
within the Limits, and Bounds of their þ 


_ veral Juriſdictions ; and to judge and deter 
mine, whether they have exceeded tha 


Bonds or not; and in Caſe they do exceed 
them, the Courts at Law iſſue their Prohibh 
tions to reſtrain them, directed either to tht 
Judge or Party, or both, and alſo in Cak 
they exceed their Juriſdiction, the Officer 


Who executes their Sentences, and tit 


Judges who give them, are punithable in tit 
Courts at Common Law, at the Suit of tht 
King, or at the Suit of the Party, and fome 
times at the Suit of both; according to tit 
Variety and Circumſtances of the Caſe. If 
Hiſt. Law 41, 42. Doct. & Stud. lib. 2. c. 25,4 

18. Though theſe, Eccleſiaſticks, are f# 


dices Ordinarii, and have Eccleſiaſtical Js 


riſdiction annexed to their Ecclehaltia 
Offices; yet this Juriſdiction Eccleſiaſtical 
in foro exteriors is derived from the Crow 
of England, for there is no external Jui 
diction, whether Eccleſiaſtical or Civ 
within this Realm, but what is derived 


from the Crown. It is true both ancient 
A i 


Jura Ectleſialtics. 
a at this Day, the Proceſs of the Eccles 
-:Qical Courts runs in the Name of the Bi- 
op, and iſſues under his Seal, and the 
Practice ſtands ſo; but that is by ſeveral 
a2; of Parliament; and therefore can be 
jo Impediment of their Deriving their Ju- 
{dition from 'the Crown. Till 27 H. 8. 
1p. 4 the Proceſſes in the Counties Pala- 
ne fun in the Names of the Counts Pala- 
ine; yet no Man ever doubted, but that 
e Palatine Juriſdiftion was derived from 
he Crown. Ha. Hiſt. Law 29, 30, 31. 
19. It is faid 11 H. 4. That the Pope 
nnot alter the Law of Eugland, and this 
evident ; for in all Caſes where the Bulls, 
r Conſtitutions of the Pope, croſs the Law 


l. Poph. 156, 157. See the Book parti- 
lar Inſtances, and them of four Sorts, in 


al Bulls of, I, Proviſion; 2. Citation, 3. Ex- 
h enption, 4. Ex communication. Where 
q ne Pope's Canons were againſt Law, they 
tne 


ere lighted or neglected. Poph. 156. 
20. Though all matrimonial Cauſes have 
een long determinable in the Eccleſiaſtical 


1. Cognizance and Juriſdiction of the Clergy ; 
ech initio non fuit fic; for as well Cauſes 
75 Mattimony, as Cauſes Teſtamentary, were 
11 il Cauſes, and belonged to the Juriſdic- 


on of the Civil Magiſtrate, till the Chri- 
un Emperors and Kings, to honour Pre- 
as, granted or allowed them Cognizance 
nd Juriſdiction in theſe Caſes. Dav. 51. b. 
21. Canons do not bind here, but as they 


OL, I. M ed, 


the Land, they have always been reject- 


ourts, and are more properly within the 


| coined and allowed, but when ſo allow- 


16 


10 Jura Ectleſiaſticd; 
5 | ed, they are as Parcel of our Law, a þ 
Cawary's Caſe, 5 Co. and Dr. Huſſey's Ci 
7 Hen. 8. Kellow ——— Palm. 469. 
22. The Canon, That Infants born hy 
fore Marriage are legitimate, doth not hind 
here; as appears by the Statute of Aung 
Nolumus Augliæ Leges mutast, and yet thi 
is a Canon of the Church; as appears y 
Littleton in his Caſe of Baſtard eigne. pa 
v9. | ; — 7 
0 23. The Council of Lions, de Biganiy 
was received in Euglaud, and is according 
to Law; and there are ſome Canons wich 
are not received as that which ouſts Battd 
in a Writ of Right. The Canon of Lain 
is received, as appears by the 29 B. 3. 
10 E. 3. 1. accordant 9 H. 3. 22. Pak 
224. No Canon Eccleſiaſtical can be mat, 
or executed, without the Royal Aſſen 


Fang. 329. 3 | + | 

25. Eccleſiaſtical Decretals of their om 
Authority bind not in this Realm. Doc. 
Stud. lib. 2. c. 26. fo. 110. 4. 112. 4 


3. Who bound thereby. 
1. I a Man hath à Calling, as a Scho 
| maſter, Sc. which any Lay-il 
might follow, by the Common Lav, "i 
Canon can reſtrain him of the Libert) 
Law gave him; for the Common Law, * 
Cuſtom of the Realm cannot be abrog® 
bur by Act of Parliament ; and therefore | 
Canon cannot poſſibly do it though or, 


Jura Eccleſiaſtiea. 
| by the King's Royal Licence, and after 
firmed by his Royal Authority. 12 Co. 92. 
ide 2 Inſt. 94, 64), 653, 657. Roll. Abr. 
% Mo. 182. Ratio eſt, becauſe being a 
Lyman, he is not repreſented; and there- 
ore his Conſent is not given, and a Man 
annot be under the Obligation of a Canon 
ithout his Conſent expreſſed or implied. 
In the primitive Church the Laity were pre- 
ent at all Synods. When the Empire be- 


e whole Body of the People; becauſe he 
* the ſole legiſlative Power in him: But 
his is not the Caſe of our King ; for he has 


is Conſent in Re Hccleſiaſtica makes it a 
Law to bind the Clergy, but not the Laity. 
Wait. 673, Vide 20 H. 6. 13. Bros. Abr. Or- 
Imary 1. 2 Ro. Abr. 226. 2 Cro. 670. 
8 Brownl. 38. Cro. Car. 588. Palm. 379. 


ecauſe, even an Act of Parliament, which is 
if ſo much greater Authority binds him not, um- 
jeſs expreſly named. The Reaſon why the 
Y are bound in Re Eccleſiaſtica is, becauſe 
bey are either Parties in Perſon, or by Re- 
preſentation,” 12 Co. 92. but they are not 
ound thereby in Temporal Matters. 12 Co. 
% As Heads of Colleges and Hoſpitals, 


They can bind none but the Clergy. 
. 755. For the Laity have no Repreſen- 
wes in Convocation, 2 Fer. 42. and the 
M2 _ King's 


ame Chriſtian, no Canon was ever at- 
mpted without the Emperor's. Conſent, 
nd his Concurrence included the Aſſent of 


dt the whole legiſlative Power in him, ergo 


Ind note; the King is not bound hy any Canon; 


wks of Impropriations, Donati ver, Chapels, 
g. Canons cannot alter the Law. 2 Vent. 
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King's Affirmance does not help the Mat 


Chief Baron, that the Canons of the Chu 


Jura Eccleſiaſhiey; | 


Salk. 2 Vent. 43. Bis 
2. It was reſolved by Lord Chancela 
the two Lord Chief Juſtices, and Ia ul 


made by the Convocation and the King 
ſans Parliament, bind in Eccleſiaſtical Ma. 
ters as well as an Act of Parliament; f 
they ſaid, that by the Common Lay, ( 
that it 1s the Common Law which gives th 
Canons their Force) as in the Books is in 
ſaid, and particularly by Lord Chief Jau 
Hale, Sir John Davis, and Mr. Serjeant Hu: 
dreſs, Oc. every Biſhop in his Dioceſe, Ach 
Biſhop in his Province, and Convocatin 
Houſe in the Nation, may make Canons u 
bind within their Limits; and fo when ite 
Convocation make Canons of Matters be 
longing to themſelves, and the King hat 
confirmed ſuch Canons, they ſhall bind the 
whole Realm; and fo was decreed in Chat 
cery in the principal Cafe. Moor fo. 18 
782, 783. Q. de hoc. | 
3. A Prohibition was granted, where tt 
Commiſſary at his Viſitation cited ferent 
Men of ſeveral Pariſhes to appear bel 
him there, and for not appearing they vl 
excommunicate. Prohibition granted, 
that the Ordinary hath not Power to cite a 
to that Court, but the Church. wardens an 
Sideſmen, and theſe he may impane! an 
give Articles to for to inquire, as the Je 
ſtices of Aſſiſe. Noy 123. 
4. Eccleſiaſtical Perſons are ſubject t0 tt 
Canons. Biſhop of St. David's Caſe in Si 
F. The Canons bind only Eccleſialtic 


and do not bind the Laity; becaule * 


Jura Eccleſiaſtica, 

te made only by the Clergy in Convoca- 
jon; and ſo they are only bound by the 
zules of the Common Law; and Laymen 


Temporal Lords. Gib. 160. 
Layman (as was the principal Caſe) who 


nas libelled againſt for not taking a Licence 
om the Ordinary, and had a Prohibition ; 


, Ind the Reaſon there given, wherefore the 
aity were not bound, was that fundamental 
"| laxim of our Government, That what bound 


anons, they were not made with the Aſ- 
ent of the Laity ; for that the Laity are not 
epreſented in Convocation, ſo cannot be 


r bound by their Acts, without Act of Parlia- 
n ment. 1 Peer Will. fo. 29, 30, 31,32. Moor 155 
” J. The Canons bind the Clergy, but not 


he Laity, The Clergy are only ..bound 
thereby in Re Eccleſiaſtica, and not other- 
viſe, No Canons bind the Clergy unleſs 


ecleſiaſtical Matters. The King and The 
Bp of Litchfield and Coventry, Mich. 
Geo. 2. B. R. See the Caſe of Dodridge v. 
——& al, Hill. 2 Geo. 2. B. R. under 
Title School- Maſters. 1 

5. Stoughton and Dr. Reynold's Caſe, 10 
ben. 2. N. R. The Canon of 1603, which gives 


Church-wardens, does not bind the Laity ; 


particular Pariſhes, as is Crs. Fas. 532. Cro. 
Cir. 551, 670. 2 Rol. Abr. 287. Hard. 378. 


Grth, 118, Oc. 
M 3 III. Ec. 


re not bound; becauſe ſuch Canons have 
at the Aﬀent of the Commons and the 


6. The Eccleſiaſtical Canons do not bind 


al muſt be afſented to by all; and as to the 


confirmed by Act of Parliament, but in 


Direction about the Choice and Duty of 


dut is ſubject to Controul by the Cuſtom of 
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III. Eccleſiaſtical Court 


A. General to all ſul 
Courts. 
B. Their Fuapes. 
C. Their ſeveral aui 
mw particular Courts 


| 6 9. | A. General to all ſuc 


| Courts. 

| — l. What they are, their Depen 
| dance, and of what they lu 
| Juriſdiction in general, aui 
| \ bow they are to proceed. 
| „II. Wherefore denominated Sin. 
| mo 

| 775. > III. The Sorts, 

| + CIV. Where to be kept. 

| 3 FP, VI. The Proceedings. 

| B 

nee} >) Ws. The End of Suits there. 
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2. How one taken thereupon is to come into © 
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4. Who to certify, how, and the %%. 
Efeils thereof. 1 

5. By whom to be ſbe um. 

6. Where the Ordinary is bound bo 
aſſoile the Excommunicate, and 
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12. Penance. 


| I. General. 


IX. Appeals, ut 
8 Ri 
1, How to be purſued. ur 
. The King the Dernier Reſt, e. 
25: 1 ed 
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It 
A. General to all ful Ms: 
Courts. | L 
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. 3 Ha 

I. What they are, their Deper- 
dance, and of what they hav Wii 
Juriſdictiou in general, and e 
how they are to proceed. 4 
| | | OF tn 
1 ND firft theſe are Conrts, as lt io 
| been more at large ſhewn alread, Will 
5 which derive their Exiſteuce aui th 
| Being from the Favour and In- B 
| 4. gence of Princes and the Acceptance of tu 
6 Countries, for the Grating of ſuch Ecclefraftical m 
| Perſous as were {et over the Church, by a t 

g 3 2 under 


Je fante were ſo allowed and received; and 
vnticitlarly in theſe Kingdoms they owe their 
Foriſdiction to the Favour and Condeſcenſion of 
ur Sovereigns, and the Receptiom of the Peo- 
le, and are not deri ved from any inherent Au- 
hurity in the Church, or the Prelates, or other 
ordinate Governors thereof; and therefore it 
s, that thoſe who are thus impowered have been 
eld as diſobedient and rebellious, when they 
ve, inſtead of a modeſt Exerciſe of this Au- 
hority and Furiſdiction within the Limits of 
ich Delegation, either pretended a Divine 
Rirht th-reto, or uſurped upon the Temporal 
uriſdiction againſt the Laws of Gratitude, and 
heir known Duty to their Royal Benefactor 
md the Laws of their Country. ot 
2. All the Courts Eccleſiaſtical are but as 
Wone Court, as to the King's Courts. Palm. 

1 . Ig 
3. Jura Ecclefiaſtica ſunt limitata. Salk, 
53. | 
4 The Matters of Eccleſiaſtical Juviſdic- 
tion are of two Kinds, Criminal and Civil. 
Hale's Hift. Law 31. N 

5. The Criminal Proceedings extend to 
ſuch Crimes as by the Laws of this King- 
dom are of Eccleſiaſtical Cognizance, as He- 
rely, Fornication, Adultery, and ſome o- 
ders, wherein their Proceedings are pro re- 
formatione morn &9 pro ſalute anime; and 
ne Reaſon why they have Cognizance of 
thoſe, and not of others, as Murder, Theft, 
Burglary, Oc. is not ſo much from the Na- 
ture of the Offence; for ſurely one is as. 
much a Sin as the other; and therefore if 
keit Cognizance were of Offences quateuts 
peccata 
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pectata contra Deum, it ſhould extend 49 | 


Criminal of Eccleſiaſtical Cognizance are {ud 
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Sins whatſoever, they being againſt Gull” 
Law; but the true Reaſon is, becauſe 
Law of the Land hath indulged unto th 
Juriſdiction the Cognizance of ſome Cring 
and not of others. Hale's Hift. Lau 
12 Co. 44. 1 | 3 
6. The Civil Cauſes committed to the 
Cognizance, wherein the Proceedings are 
inſtantiam partis, ordinarily are Matten g 
Tithes, Rights of Inſtitution and Indw 
tion, Matrimonial Caſes and Divorces, Th 
ſtamentary Cauſes and their Incidents, x 
Infinuation or Probation of Teſtaments, Ca 
troverſies concerning the ſame, and of per 
ſonal Legacies, or Bequeſts, Sc. Hal 
Hiſt. Law 31. 1 
. Wrongs or Injuries of Eccleſiaſtical Cop 
nizance are either Criminal or Civil; thok 


as are publick Scandals and Offences wherein 
the Judges Eccleſiaſtical proceed; either fi 
at the Promotion or Proſecution of ſont 
Perſon ; or adly, Ex officio, & pro ſalute att 
mæ, as in Caſes of Adultery, Fornication, It 
ceſt, Profanation of Sacred Things, or Times, 
or Places, Blaſphemy, Hereſy, Ec. Wrong 
Civil, of Eccleſiaſtical Cognizance, are De- 
famation, Tithes, their Right, SubſtraCtio 
Se. Oblations, Mortuaries, Penſions, Caule 
of Spoliation, Matters Matrimonial and Dr 
vorce, Wills or Teſtaments, Adminiſtrations 

c. Hale's Hift. Law 98. rl 

8. The Cauſes of Eccleſiaſtical Cogn 
zance, ſays Lord Coke, are Blaſphemy, he 
poſtacy, Hereſy, Schiſm, Ordering, Adni- 


fion, Inſtitution of Clerks, , 
8 2 


Jura Eccieſiaſtica. 
einc Service, Rights of Matrimony, Di- 
feces, general Baſtardy, Subſtraction and 
tight of Tithes, Oblations, Obventions, 
Jilapidations, Reparations of Churches, 
-obate of Teſtaments, Adminiſtrations and 
\ccounts upon the ſame, Simony, Inceſts, 
ornications, Adulteries, Solicitation of Cha- 


i ty, Promotions, Procurations, Appeals in 
cdlefaſtical Cauſes, Commutations of Pe- 
bce, and ſome others, are to be heard and 
lecided by Eccleſiaſtical Judges; but that, 
6 


0, 4. | h 

9. The Determination of Hereſies, Schiſms, 
Errors in Religion, ordering Examination, 
\imiſion, Inſtitution, and Deprivation of 
Men of the Church, Right of Matrimony, 
WDivorces, and general Baſtardy, Probate of 
eſtaments, Letters of Adminiſtration , 
Mortuaries, Penſions, Procurations, Repa- 
rations of Churches, Simony, Inceſt, Adul- 
tery, Fornication and Incontinency , and 
ſome others, belonging to the Eccle- 
laſtical Courts. 5 Co. De Fure Regis Eccl. 
40. 4. b. „ 

10. The Eccleſiaſtical Courts may follow 


ber own Rules concerning Things which 
, are originally in their Cognizance ; but if 


any collateral Matter dorh ariſe, as con- 
cerning the Revocation of a Will, or Pay- 


Witneſs they ought to allow it. 3 Mod. 268. 
Ielv. 188, 


ed or united to the Eccleſiaſtical Juriſdic- 
ton, only the Viſitation of Eccleſiaſtical 


cording to the King's Eccleſiaſtical Laws 
f this Realm, 5 C. De Pure Regis Eccl. 


ment of a Legacy, if the Proof be by one 
11. By the Stat. 1 Eliz. nothing is reſto- 


States 
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Jura Ecclefiaſtica; . 
States and Perſons, and the Reformation & 
the ſame, and of all Errors, Hereſies, Schiſny 
Abuſes, Offences, Contempts and Enorm. 
ties, which be Criminal. 4 Inf. 326, 
12. Dodderidge Juſtice * Courts Chriſtin 
have Cognizance of a Legacy, and there 
fore may well try Fully adminiſtred per ta 
they have the Cognizance of the Lepary, 
and therefore of the Plea concerning Phi. 
ment adminiſ. 3 Bulſt. 315. Palm. 416 
422. Latch 67. 
Tempore F. 2. 13. Eccleſiaſtical Perſons not to be vent 
Albeit by the for holding Plea of Matters within thei 


Ordinance of Cognizance. Stat. 1 R. 2. 13. 
Circumſpecte | | 
agatis made 13 F. 1. and by general Allowance and Uſage, the Ee 
fiaſtical Courts held Plea of Tithes, Obventions, Oblations, Mortw 
ries, Redemptions of Penance, Laying of violent Hands upon a Cet, 
Defamations, c. yet did not the Clergy (as is worth noting ) think 
themſelves aſſured, nor quit from Prohibitions purchaſed by Subjects, til 
E. 2. by Letters Patent under the Great Seal, in and by Conſent d 
Parliament, on the Petitions of the Clergy, had granted to them Jui- 
diction in theſe Caſes. 5 Co. De Jure Regis Eccl. 


* 
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IL. Wherefore denominated . 
ritual. 


1. LL Cauſes, whereof Eccleſiaſtical, or 

Spiritual, Perſons, (as they aff tt 

call themſelves Divine, or Spiritual, Perſons 

&c.) have Cognizance or Juriſdiction, tho 

they are merely by the Grant, or Permiſhon 
of Princes, are from and by ſuch Spiritual 
Perſons called Spiritual Cauſes; and 3s fl 

ſuch Cauſes are called Spiritual Cauſes, ſo the 
Courts, where theſe Spiritual Cauſes are de. 

terminable, are called Spiritual Courts; but 

the Matter about which they exerciſe thelk 
Juriſdiction is Temporal and Carnal. he 
| 


— „ ZF&FÞ> 


. 


„ 
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yr, 98. Vue tout le caſe excellent matter des 


es perſons, Sc. 


II. The Sorts. 


Heir Courts are of two Sorts. The 

firſt are ſuch as are derived immedi- 
ately by the King's Commiſſion, ſuch as the 
High Commiſſion Court formerly was, (5 Co. 
Caudry's Caſe). 2dly, Such as are not derived 
by immediate Commiſſion from the Crown, 


annexed to particular Offices, as incident to 
ſuch Offices. Thus it is, that every Biſhop, 
by his Election and Confirmation, even be- 
fore Conſecration, had Eccleſiaſtical Jurifdic- 
tion in Virtue of his Office, and as there- 
unto annexed by the Favour and Indulgence 


Jof the Common Law, as Fudex Ordinarius 
within his Dioceſe: And anciently ſeveral 


Abbots and moſt Arch-deacons to this Day, 
by Uſage and Allowance of the Superior Com- 


in their particular Archdeaconries, or other 
Limits or Precincts, Oc. Vide Hale's Hiſt. 
Lau 29, 30, 31. | 


IV. Where to be kept. 
I, A Chancellors, Commiſſaries, Arch- 


deacons, Officials, and all others ex- 


point ſuch meet Places for the keeping of 
their Courts, by the Aſſignment or Appro- 
bation of their Biſhops, as ſhall be conve- 

| nient 


but the Laws of England themſelves have 


mon Law, exerciſe the like Juriſdiction with- 


ereiſing Eccleſiaſtical Juriſdiction, ſhall ap- 


1h 
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nient for Entertainment of thoſe that ws 
appear there and moſt indifferent for the 
Travel. And likewiſe they ſhall keep a 
41 end their Courts in ſuch convenient T. 
= | as every Man return bowewards in as WM ou 
| Seaſon as may be. Canon 125. Jar, 


V. The Proceſs. 2 


1. THEIR Proceſs runs in the Name( 
the Biſhop, and iſſues under his Sal 
and this by ſeveral Acts of Parliament. Hab 
Hiſt. Law 30, 31. Vide antea From wheny 
they derive their Authority from the Superin 
Common Law. Caſe 4. But this is no Sn 
Argument that they are not the King's dme 
_-. 


VI. The Proceedings. — 0 


1. Rules in. 


ol) E Rule by which they proceed # 
L the Canon Law; but not in its ful 
Latitude, but only ſo far as it ſtands ur 
corrected either by contrary. Acts of Pali. 
ment, or the Common Law and Cuſtom of 

| England, for there are many Canons made 
| IN in ancient Times, and Popes Decretals, thit 
never were admitted here in England, and 
particularly in Relation to Tithes, man} 

i | Things being by our Laws privileged fro 
| Tithes, which by the Canon Law are titht- 
i ble, as Timber, Oar, Coals, Ec. without 
I ſpecial Cuſtom ſubjecting them thereto. Habt 
| Hit. Law 32. 2 ; 
| I 2. Evie 


Evidence in Court Chriſtian is none at 
zw; nor any Inducement to a Jury. 


4 The Probate of a Will in the Spiritual 
ourt is no Evidence at Law for the Lands. 
Uird, 313. 1 

L he Probate of a Will is no Evidence 
a Litigation for Lands, either pro or con. 
any Court of Law, but a Proceeding co- 
im un judice ; yet is good as to Goods, 
Wk. 552, 553. 


| 5. No Biſhop, Chancellor, Archdeacon, 
"WD ficial, or other Eccleſiaſtical Judge, ſhall 
Suffer any general Proceſſes of Quor nomina 
ir 


ited ſhall be firſt expreſly entered by the 


Whe ſaid Proceſſes, and the ſaid Proceſſes and 
Names be firſt ſubſcribed by the Judge or 
is Deputy, and his Seal thereto affixed. 
A. 120, | 


1 11 8 

ul VII. The End of Suits there. 

Ne 6 . | 
N the Spiritual Court their Proceedings 
of and Ends are Spiritual, pro ſalute ani- 


ne, and to reform the inward Man. 5 C. 
De jure Regis Eccl. 6. a. 


id 2. Excommunication is the extreme and 
nal End of all Suits in the Court of Rome, 
ne. 5 Co. De Jure Regis Eccl. 15. b. | 


3. In all Cauſes depending between Par- 
J and Party in Court Chriſtian, where the 
wit is only pro ſalute anime, vel reformatione 
num, the King's Pardon is a Bar I; 

ps or 


| Jura Ecclefiaſtica, 


> be ſent out of his Court, except the 
ames of all ſuch as thereby are to be 


nd of the Regiſter, or his Deputy under 
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for that ir is not to recover Damages; hy 
only to inflict a Puniſhment upon the Off 
der pro ſalute anime. 5 Co. Part 2. $1.4 
Vide Hob. 81x. 2 Cro. 335. 1 Cro. 9, 4 
68, 199. 8 e 


VIII. The Sentences, 
1. How executed. 


I. General. 


THE Coertion or Execution of the ve 
tence in Eccleſiaſtical Courts is only bf 
Excommunication of the Perſon contumb 
cious; and upon Signification thereof int 
Chancery, a Writ de Excommunicato capienh 
iſſues, whereby the Party is impriſoned il 
Obedience yielded to the Sentence. Bit 
beſides this Coertion, the Sentences of the 
Eccleſiaſtical Courts touching, ſome Matin 
do introduce a real Effect, without any othef 
Execution, as a Divorce a Viyculo Man. 
monii induces a legal Diſſolution of the Ma- 
riage; ſo a Sentence of Deprivation from al WW" 
Eccleſiaſtical Benefice does by Virtue of the 
very Sentence, without any other Coertiof 
or Execution, introduce a fall Determination 
of the Intereſt of the Perſon deprived 
Hale's Hiſt. Law 33, 34. 
x | 


Here 


2. Of Excommunication. 
A | 


7 
** 


SE 7 Fm 


1. What, the Sorts, and the Writs conſe- 
quential thereof. 


| Xcommunication, Excommunicatio, is 

a Cenſure inflicted by the Canon or 

Fedlefiaſtical Judge depriving the Perſon 

ending from the lawful Communion of 

he Sacraments, and ſometimes from the J. i- 

erty of even converſing with the Faithful; 

nd is divided % majorem, & mincrem ; Ali. Father Paul 
r eft, per quam quis a Sacramenterum parti- in his Right 
ipatione conſcientia vel Sententia arcettr. 2 f ay 
lajor, que non ſolum a Sacramentoritm, verum ommunica. 
iam fidelium. Communione excludit, & ab om- tion to be an 


no i Act deroga- 
1h 5 tory from the 

ü made by a Chriſtian at his Baptiſm, as to his Part and Portion of 
W | Spiritual Gifts; and is a Puniſhment by which the Ordinary ſepa- 


nates one from the Body of the Church, by depriving him of all Spiri- 
ul Benefits, and renders him unworthy to partake of the Sacraments, 
fomuch that though he ſhould be confeſſed and abſolved from his Sins, 
pet the Abſolution would ſignify nothing till he is alſo abſolved from the 
Excommunication; the Father ſays alſo, that Excommunication is not. 
dn, but it is Puniſhment ; and can only take place where there is Sin, 
nd that committed too after Excommunication threatened ; for there 
ne, ſays he, an infinite Number of very enormous Sins which are not 
kubeft to Excommunication ; and for theſe Reaſons he thinks that the 
Church, (but our Comfort is he is only to be underſtocd of the Church of 
Rene) by fulminating Excommunication, uſes ſuch Severity, that ſhe 

s to have forgot that Chriſtian Compaſſion which ſhe commonly 
lens at other Times; for he obſerves indeed, that ſhe prays for all Sin- 
bels, even thoſe who are out of her Pale, as well Fews as Pagans, but 
0 no Mention of Perſons excommunicate, as though ſhe had quite 
oe all Defire of their Salvation, whilſt under this Cenſure ; and 
, farther obſerves, that though the Church prays for Hereticks and 

maticks, who have incurred Excommunication, yet ſhe does not pray 
4 them as excommunicated Perſons ;. and yet, as the Father ſays, Ex- 
munication ought to have ſome deadly Sin for its Object, elle the 

7 Structure of it falls to the Ground; and even where there is Cauſe, 

vu, 1, | N yet 
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- eaveen the IL.egum Al. Conqueſtor? in lib. vocat. Tex 
| Church and Roſfenſis. Blount's Law Dict. ſab hoc Tit 


diately againſt the Criminal, and the other that which one falls unde 


173 Jura Eccleſiaſtica; ! 
yet even there i au legitimo ſeparat es dividit. um 
he holds clear- ,.; de Sen Th 
Iv, that Care 8 de Sent. Excom. Thus antiently, Jig 
ought to be late Dei Patris omnipotentis, & Fl, 9 
taken to mea- ¶piritus Sandi, & beate Dei Genetricis Mate, 
jure the Crime 011717115999 Sauctorum, Excommunicamus, tu 
by the true thematizamus, & a limitibus Sante Num 
Intereſt of the Hecle ; 

Church, and Hecliſtæ ſequeſtramus los Malefattores, Nas 
not by that of /er-tanceos quoqite & participes; & niſi reſis 
the Clergy; rint, & ad ſatisfationem venerint, fic eum 
for that there gnatur lucerna eorum ante viventem, in Kal 


& an effential : : 
n Seculorum. Fiat, fiat. Amen. Ex Emendsd 


the Clergy: | | 
And though Aſtertimes have introduced the Uſe of Excommunicatiny 
yet, as he informs us, it was only uſed in Caſes of the laſt Importane 
and to be ſure there ought to be a Proportion between the Crime al 
the Puniſhment. And if theſe Things are thus, I muſt ſubmit it, lu 
the Father's Obſervations are well worthy the Clerg y', Notice and ik 
Attention, namely, that brotherly Correction is more effedual than th 
Sword of Fultice to bring back thoſe who hoe gone aſtray; and that | 
Examples reform more than all Puniſhments and that magis more 
exempla quam verba. 1 

As to the Sorts, he agrees them to be two, the Major and the Minor; 
the firſt of which he deſcribes to be, that which is fulminated imme 


for aſſociating or converſing with Perſons excommunicate ; and both ie 
ſays are alike deprived of the Spiritual Benefits of the Church, a 
cut off from her Body; with this Diſtinction, that he under the Mar 
feels the Pains thereof in his own Perſen ; and not only fo, but where 
he is known, his Preſence is ſufficient to hinder the Functions of oth 
Believers ; fo that if ſuch an one enters inte a Church, the Divine Ofice 
maſt be ſtayed; which is more, as our Author obſerves, than 154 
«: the Approach of one poſſeſſed with a Devil. 


2. Excommunicatio eft Traditio Diabelich 
Poph. 140. 3 

2. There are theſe ſeveral Writs conſe 
quential of an Excommunication, name! btn! 
an Excom. Ca. which is a Writ directed "nc 


the Sheriff for apprehending him who ſtars 


Jura Ectleſiaſtica . 


"ay be certified into Chancery, whence 
is Writ iſſueth for the laying him up with- 
ot Bail or Mainprize, until he conform 
umſelf. Bio. Law Di&. tit. Excom. Vide 
ab. Nat. Breu. 62. Anno 5 Elis. cap. 23. 
Rep. fo. 65. Excom. deliberando, which 


1 excommunicate Perſon out of Priſon, 
pon Certificate of the Ordinary of his 


here Perſons excommunicate being for 
eir Obſtinacy committed to priſon, and 
lawfully delivered thence before they 
ave given Caution to obey the Authority 
Wi the Church, are commanded to be ſought 
Ir 77 laid up again. Blo. Law Dict. Vide 
_— 


2. By whom to be, and whether good, or 
void. 


. Excommunication for Contumacy 


wht to be for a Contempt, whereof the 
lincipal Matter of the Suit commenced 


ny. 14 H. 4. 14. 

? A Man ſhall not be diſabled by Ex- 
Mmunication, unleſs excommunicated by 
Mc Biſhop of this Realm; and an Excom- 


* 


pſtiunately excommunicated forty Days, for 
Contempt in not ſeeking Abſolution, it 


a Writ alſo to the Sheriff for Delivery of 


Conformity to the Eccleſiaſtical Juriſdic- 
on. Bh. Law Diff. Vide Fitzh, Nat. Br. 
. Reg. 69. Excom. recipiend. is a Writ 


ore the Biſhop who excommunicated the 


. munication 
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theſe Courts, 
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munication by the Pope himſelf is ind 
tua] to diſable any one. 14 H. 4. 14 
3. Excommunication before the Pope i 
Impediment. Fitzh. Abr. Excom. 21. 

4. Excommunication made by the dq 
is of no Force here, and being certifel ) 
him into any Court here ought not to l 


This ſuff received or allowed; neither is any Cert. 


ciently de- Cate of Excommunication available in La 
monſtrates the but what is made by ſome Biſhop here l 
Inferiority of England; for the Biſhops are by the Cot 
theſe Judges mon LAW the immediate Officers and Mink 
being but Mi- ſters of Juſtice to the King's Courts in 
niſters of Ju- Cauſes Ecclefiaſtical. 5 Co. De Jure Re 
ftice to the Eccl. 23. b. | 
Kings Courts. 5. No Excommunication ſhall diſable bit 
of ſome Biſhop within the Realm. H 
Ar. Excom. 21. and if a Man be excommu- 
nicated for Matter not cognizable there 
againſt Law, he ſhall have a Writ out e 
Chancery commanding the Biſhop to aſhi 
him, and if he does not do it, his Temps 
ralties ſhall be ſeiſed. Fitzh. Abr. Excl 
21. 

„ 6. Mich. 7 Geo. 2. Banco Regis, Tit kn 
verſus Letter. In a Writ of Excom. C.. 
the Significavit ſet out, That the Defencat 
was excommunicated for not appearing d 
anſwer Interrogatories to be exhibited & 
gainſt him ex Off:io for the Health of U 
Soul, and Reformation of bis Manges 
Mr. Ketelbey moved the Writ might de 
quaſhed. iſt, Becauſe the Defenda! 
Name had no Addition to it, which the 
Stat. of Fliz requires. 2dly, Becauſe tt 
Offence mentioned in this Sg!!! "2 


hs | 
, 


one of thoſe mentioned in the Statute. 
zely, Becauſe the Interrogatories were not 
then exhibited, and perhaps, as he ſaid, 
never would. The Lord Chief Juſtice ſaid, 

he did agree, that if this Excommunication 
had been after Sentence, the Significavit 
muſt bave ſet forth the Cauſe, for which he 
was excommunicared ; and therefore where 

a Senificavit bas ſer forth that the Defen- 
dant was excommunicated for not paying of 
Jithes, ſive alia Tura Hccleſiaſtica, it has 
been held to be bad; but as this was an Ex- 
eure for the Party's not appear- 2 


ing he thought it good enough. However, 

i was made to ſhew Cauſe (abſent Lee 

Joſt.) Afterwards, eodem Termino (as 1 

was informed) Mr. Fazakerly, on ſhewing 

Cauſe, urged the ſame Reaſon as his Lord- 

ſhip had before- mentioned, and accordingly F 
W the Rule was diſcharged. 5 | 


2. Where void for Incertainty. 


1. Beaumont was taken upon an Excom. 
Cap. and the Significavit does not mention 
that he was commorant within the Dioceſe 
of the Biſhop at the Time of the Excom- 
munication ; and it was adjudged for this to 
be uncertain, and the Party diſcharged. Mo. 
ſe. 467, 468, | | 
2. In the King's Bench Excommunication © 
as pleaded in Bar to the Taking of an In- 
queſt at Bar, and the Certificate of the 
billop of Landaff ſhewn, without mention- 
ng in it by what Biſhop he was excommu- 
Wated ; wherefore the Certificate was ruled 

N 3 void. 
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void, And che Abſolution of the Archyi 


againſt the Defendant being ſet ont to be 


ſhop was ſhewn ; but the Court took that u 
be inſufficient; becauſe it ought to be by 
the ſame Biſhop, unleſs it be by Appel 
Ani 

3. Hill. 6 Geo. 2. Banco Regis, Anonymy, 
Mr. Strange moved to quaſh a Writ of Er 
com. Cap. for Incertainty in it, the Excon- 
munication being laid to be in Cauſa De 
mationis, five Convitii; accordingly a Rut 
was made to ſhew Cauſe ; ex Relaty. 
4. Trin. 6 Geo. 2. Banco Regis, Anonymm 
Mr. Ketelbey moved to quath a Writ d 
Excom. Cap. for Incertainty ; the Senteny 


in a Cauſe of Slander or Defamation ; ht 
ſaid, he remembered Mr. Strange obtained 
a Rule for quaſhing ſuch a Writ in Cas WW" 
Convitii, five Defamationis. The dited 
Tranſlation of the Word, Onvitiun, be 
took to be Slander, and therefore he {ub 
mitted it, that that Caſe was direct in 
Point with the preſent one. Lee Juſtic 
ſaid, he remembred when Mr. Strange made 
the Motion, he cited a Book which ſheved, 
that the Word, Convitium, in the Civil 
Law Senſe of it, ſignified a different Matte 
from the Word Defamatio; therefore in tba 
Caſe there was a plain Incertainty ; but it 
the preſent Caſe the Court was of Opinion, 
that a Charge of Slander and a Charge d 
Defamation fignified exacily the (ane 
Thing; wherefore Motion rejected. 


3. fi 
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3. The Mit of Excom. Cap. 


1. How one to be charged therewith. 


1. When in Cuſtody. 


LA ICH, 4 Geo. 2. in Banco Regis, * 
The King and Strudeui k. Upon a 
Return to an Habeas Corpus directed to the 
Warden of the Fleet, that the Priſoner was 
Languidus, Mr. Peer Williams produced two 
Affdavits from Apothecaries, {woin the 
Day of the Motion, that the Priſoner might 
ſafely be brought up; and therefore moved 
for another Habeas Corpus, returnable in- 
mediate, licet lauguidus, in order that he 
might be charged in Cuſtody with an Ex- 
aon. Cap. Mr. Tates on the other Side pro- 
diced an Affidavit, ſworn the Day before, 
that the Priſoner's Life would be in Dan- 
per, if he was brought up. The Court ſaid 
that this Affidavit was by no Means of ſo 
much Weight, as the other Two; and 
therefore granted the Motion; upon which 
he was immediately brought up, and the 
Excom. Cap. was read, directed to the She- 
iff of London; and thereupon the Court 
ſaid he muſt be committed to Newgate ; for 
that is the Sheriff of London's Priſon ; but 
then an Habeas Corpus was produced out of 
he Common Pleas to charge him with Ac 


tions in that Court; ſo that he was re⸗ 
manded thither. 


N 4 2. Hew 
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2. How one taken thereupon is to come in 
the King's Bench. 


1. Per Cur. One taken on a Writ of Fg 
con. Cap. cannot come into the King! 
Bench but by Habeas Corpus. Watſon, J. 
ſhop of St. David's Caſe in Salk. Pie Fa 
56, 117. e Ex. 

2. If one taken on an Excom. Cop. be 
trought in before the Writ returnable, he 
thall not be allowed to plead to quaſh th nu 
Writ. Mat ſon, Biſhop of St. David's in Sali, is: 


g. Who to certify; how, and th 
Efe thereof. 


J. T T4. ſaid, it was found in the Books 
in the Time of V. Herle, That ext 
ry Official and Commiſſary to Biſhops might 
certify Excom. into the King's Courts; but 
for the preventing the miſchievous Conſe- 
quences it was that none but Biſhops Sou 
do it; and this is now the Uſe. PFitzh. Ar 
£xcom. 20. Vide by whom to be. 
2. The Biſhop's Certificate of Excon. on. 
1y available againſt the Plaintiff in the Cour 
to which the Biſhop certifieth. Fitzb. Al. 
Excom. 15. LT 
3. Letter of Certificate muſt be under 
the Seal of the Ordinary, and not of bl 
Commiſſary, c. tzb. Abr. Excom. II. 
4. Who a Biſhop to certify. Palm. 4+ 


5. bj 
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5. By whom to be ſhewn.. 
PHE Defendant ſhews the Pope's 


„% non allocatur; for he hath fiot ſhewn 
the Biſhop's Certificate, Sc. PFitzh. Abr. 
Excom. 10. | 


the Biſhop may not ſhew his own Excom- 
nunication againſt the Plaintiff; for a Man 


bo of the Archbiſhop, Caſe 3. 
6. Where the Qrdinary is bound to 
oil the Excommunicate, and 


dience. 


1. Mere the Excommunication is againſt 
Law, or the Command of the King's 
Courts. | 


1. TF 
I not belonging to him, the King ma 
Write to the Biſhop to command him to aſ- 


bil and abſolve the Party. 5 Co. De fnre 
| Regis Eccl. 23. b. OT 3 4 


2. If a Man be excommunicated by the 


Writ our of the Chancery, directed to the 
hop, commanding him to aſſoil him; and 


Bull that the Plaintiff was excom- 
municated, and demanded Judgment, if, Ec. 


2. In Treſpaſs againſt a Biſhop and others 


is not to be Judge in his own Cauſe. Fitzh. 
Aer. Tit. Excommengement, Cale 1, 2, 9. 


the Conſequence of his Diſobe- 


a Biſhop excommunicate for a Cauſe 


Biſhop againſt our Law, he ſhall have a 
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of the King's Writ de Excom. Cap. if the ion: 


Chancery to the Sheriff to deliver him ou 


granted thereupon; for that the Ordinary 
rected to the Biſhop, commanding him to 


not procure a Copy of the Articles againl 


if he will not aſſoil him, his Temporale 
ſhall be ſeiſed, Sc. 14 H. 4. 14. 
3. Where one is excommunicate by Fur 


Biſhop upon the King's Writ de Cautiny 
admittenda do not deliver him, then on th 
Biſhop's Refuſal, a Writ ſhall go out of the 
Chancery to the Sheriff; or if the EA. Wh: 
munication be unjuſt, as for a Matter whig 
belongs not to their Cognizance, and he be 
taken by Force of the King's Writ; the 
the Party grieved ſhall have this Writ out of 


of Priſon. 2 Inft. 623. . 

4. The Commiſſary at his Viſitation hal Wi 
cited ſeveral Men of ſeveral Pariſhes to ay WW: 
pear before him, and for not appearing they 
were excommunicated. A Prohibition ua 


has not Power to cite any to that Cour, 
but the Church-wardens and Sideſmen, and 
thoſe he may impanel and give Articles to, 
for to inquire, as the Juſtices of Aſſiſe may, 
Noy 123. | 

$. If one be excommunicated againſt Lay, 
he ſhall have a Writ out of Chancery, d. 


aſſoil him, and if he will not, his Tempo 
ralties ſhall be ſeiſed, Sc. 30 Af. pl 
1 | 

6. A Prohibition with a Mandamns vw 
moved for to the Spiritual Court of ork i 
abſolve one taken up on an Excom. Cn 
becauſe he had not anſwered when he coul 


him. Et ea de Canſa & non alia, it WP 


granted, which was done with Intent, 31 
| | ſeemed, 


emed, to have an Action ſur le Caſe. 


ie Spiritual Court excommunicate 
ne for Treſpaſs, or other Temporal Con- 
, a Premunire lieth againſt both the 
arty and the Judge; for that the King 
may loſe great Advantage which he ſhould 
hve had from ſuch Suits being in his Maje- 
ds Temporal Courts, and the Party is in- 
ured by being in ſuch Caſe called before 
the Eccleſiaſtical Court, to anſwer before them 
of ſuch Things as belong to the Laws of 
this Realm. Doct. & Stud. lib. 2. cap. 3 2. 

8. The Statute of Præmunire being in Cu- 
i Romana, vel alibi, which intends in Cu- 
i Epiſcopi; therefore it is, that if a Man 
be excommunicated for a Matter of Common 
Law Cognizance, a Præmunire lieth. Bro, 
fr. Premunire 12, © 
9. If one be excommunicated in the Spi- 
fitual Court for Treſpaſs, or ſuch other 
Thing as belongeth to the King's Crown 
and his Royal Dignity, Ec. the Party, if 


him. 3 Jnft. 122. Vide Doct. & Stud. bb. 2. 
cap. 23. 1 Vent. g. 


Matter in which Court Chriſtian may award 
yard, or not apparelling the Church conve- 


Party muſt make Reſtitution, or lay a ſuffi- 
cent Caution, if he be able, before he be aſ- 
foiled; but he ſays, if the Party offer ſufficient 
Amends, and hath his Abſolution, and the 
Judge will not make him his Letters of Abſo- 
lution, if the Abſolution be of Record in the 


he will, may have a Præmunire facias againſt 


10. If a Man be excommunicated for a 
vatisfaCtion, as for not incloſing the Church- 


niently, in ſuch Caſe St. Germain thinks the 


Kiog's 
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he be not aſſoiled, or not able to make 


Abſolution. And this Author further ſuppo 


muire lieth, and though they were alu 


other. Things as belong to the King 
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King's Court, the King may write to the qui 
commanding him that he make the Þ 

bis Letters of Abſolution, upon Pain 
Contempt; and if the Excommunication 
not of Record in the King's Court, in fig 
Caſe the Party may have his Action agu 
the Judge Spiritual, becauſe he would 90 
make him his Letters of Abſolution: Buf 


tisfaction, our Author ſuppoſes, he may a 
well have his Action in ſuch Caſe, for na 
aſſoiling him, as where he is aſſoiled, a 
the Judge will not make him his Letten d 


ſeth the Law to be the ſame where a Ma 
is accuſed for a Thing which the Judge hal 
no Power to accule him in, as for Det 
Treſpaſs, or the like, and that tho' he might 
have a Premunire facias; for the Judge and 
the Party may be dead, and then no Pref 


h 


> 
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and condemned in Præmunire, yet that doit 
not avoid the Excommunication; and ther. 
fore our Author holdeth the Action vel 
lieth ; eſpecially if he be delayed or hindrel 
in bringing of Actions in the King's County 
by ſuch Excommunication. Doct. & Sh 
Eb. 2. cap. 32. fo. 118. b. 119. 4. | 
11. If one be excommunicate in the 5p 
ritual Court for Debt, Treſpaſs, or fu 


Crown, and to his Royal Dignity, he ougit 
to be aſſoiled without making any Satisfac- 
tion; for the Spiritual Court exceedeth 1 
Power in that they yield Plea in thole 
Caſes, and the Party, if he will, may hals 
thereupon a Pramunire facias, as well wy 


Tr r ot RT — — we ,, 212 


Jura Etclefialtica, , 189 
he Party who ſued him, as againſt the 
judge; and therefore in this Cale they 
ought in Conſcience to make Abſolution 
without any Satisfaction; for they have not 
Noaly offended the Party in calling him to 
anſwer before them of ſuch Things as be- 
long to the Laws of the Realm, but alſo 
the King, by reaſon of ſuch Suits, may loſe 
great Advantages, by reaſon of the Writs, 
Originals, Judicials, Fines, Amerciaments, 
and ſuch other Things as might grow to 
him if Suits had been taken in his Courts 
according to his Laws, c. Dr. & Stud. 
Ib. 2. cap. 32. fo. 118. 4. 

12, If one excommunicate offer to obey 
and perform the Sentence, and the Biſhop - 
refuſe to accept and to affoil him, he ſhall 
have a Writ to the Biſhop requiring him 


thereto; and the Reaſon is, for that by Ex- 1 

communication the Party is diſabled to ſue 8 

any Action, or to have Newer F r 

Wrong done him, ſo long as he is excom- 

municated ; and alſo the Party grieved may 

have his Action of the Caſe againſt the Bi- 

ſhop in like Manner as when the Biſhop ex- 

communicated him for Matter not belong- 

Ing to Eccleſiaſtical Cognizance; alſo the 

Biſhop in theſe Caſes may be indicted at the 

uit of the King, as by many notable Re- 

cords may appear. 2 Iuſt. 623. Mich. J B. 1. 

hm Rege Rot. 3 3. Robertus. Sprot. Hill. 

E. 1. coram Rege Rot. 8. Magiſter R. de 

Petchford. Paſch. 32 E. 1. coram Rege Rot. 

3. Valterus de Winton. Hill. 35 E. 1. coram 

Rege Rot. 52. Glee. Prior de Gloceſter's Caſe. 

Mich. 19 E.2. coram Rege Rot. 53. Lin. Phi-. 

% White's Caſe. Trin. 20 E. 3. coram Rege 
Ae. 
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Abt. 46, 289. Frefile's Caſe, Vide poſt h 
muni re. „ 


the Court thought that inſufficient ; for it 


cible Entry. 


| | queſt. Fitz. Abr. Excom. 19. 


Jura Eccleſiaftica; | 


7. How Excommuttication is to 
pleaded. "Fon 


** is not a good Plea to ſay a Man! 
excommunicated in the Court of Rm 
for a Matter triable here. 14 H. 4. 14 

2. A Biſhop's Excommunication wg 
128 in Bar, and the Certificate of the 

iſhop of Landaff was ſhewn, ſans mentin 
by what Biſhop he was excommunicate; and 
therefore the Certificate was reſolved viciow, 
and the Biſhop's Abſolution was ſhewn; but 


ought to be by the ſame Biſhop, unleſs it 

had been by Appeal. Moor pl. 1010. 
3. Excommunication how to be pleaded 

Fitz. Abr. Excomm. 14, 15. Vide etiam In. 


8. How to be tried. 


DL X communication to be tried by [n+ 


9. The Tudgment. 


HEN the Defendant is excommunt 
| cated the Judgment is, that the De. 
fendant ala a Dieu, and when aſſoiled, he hal 
have a Reſummons, or Reattachment, &c. fot 


the Writ is not abated. Fitz. Abr. Excon. 1 
1 10. 


Jura Eccleſiaſtica, 


10. The Effect. | 


dant ſaith, that one of the Admini- 
ators is excommunicated, Sed non alloca- 
r; for that they are to recover en auter 
it, Sc. Fitz. Abr. Excom. 13, 22. 


he was ſevered, and the other ſued alone. 
Fitz. Abr. Excom. 22. | : 

3. Excommunicated Perſons or Outlaws 
may recover en auter droit, not of them» 
elves, as where Executors, &c. Fi. Laws 
U 27, 


Wa Will Milford and Lord Herbert & al, in 
Caſes in Law and Equity, 2 Pt. fo. 113. 
5. The Plaintiff excommunicated prayed 


the Libel, which the Court granted ; but 
concefved that, on Delivery of the Libel, 
the Excommunication ſtands in Force, 1 
Kev. 726. Quere de boc. 


11. Who muſt abſolve. 


1. General, 
Ahnen muſt be by the ſame Biſhop 
who excommunicated. 2 Cro. 80. 


l 
* > Moor 775. Dr. and Stud. 


2. And 


1. Debt by Adminiſtrators, the Defen- 


2. Debt by two Executors, the Defendant 
ith, that one of them is excommunicated, 


4. An excommunicate Perſon cannot make 


a Prohibition for not delivering a Copy of 
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2. An Excommunication was pleaded þ 
Bar, and the Certificate of the Biſhoy d 
Landaff was ſhewn, without mentioning j 
it by what Biſhop he was excommunicar; 
and therefore the Certificate was reſolyed ij 
cious by the Rule of the Court. And th 
Abſolution of the Archbiſhop was ſhem; 
but the Court thought it inſufficient, he 
cauſe it ought to be by the ſame Biſhop; u 
leſs it was by Appeal. Moor pl. 1070, 


2. Good or not ; or how far. 


In the King's Bench. Martha Porell (ue 
Harman in the Eccleſiaſtical Court for nit 
marrying her upon a Contract; and 80. 
tence was, that he ſhould marry her; which 
he not doing was excommunicated ; uber- 

upon he appealed to the Delegates, and i 
was remanded to the firſt Court, who ſer 
tenced him again, and he was excommuni 
cated for Non-performance of the Sentence; 
upon which laſt Excommunication he 2 
pealed to the Audience, and had Abſclution; 
and being taken upon the firſt Excommun 
cation by a Ca. Excommunicatum, he broupi 
his Habeas Corpus in the King's Bench, wit 
two Points were moved, 1. If the Abſoi 

tion for the Jaſt purged the firſt Excommun: 
2 cation; whereupon the Court hearing Civ 
lians reſolved not: Cuia Eccleſia decepta fi 

in abſolving the laſt where the firſt ſtood i 

Force, and no Notice taken of it. 2. They 

agreed, that the Appeal did nor ſuſpend the 
Excommunicarion ; though it might ſuſpen 

the Sentence. Moor fo. 849, 850. Caſe 1155 


12. Pe. 


I 
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12. Penance. 
1. Ceneral. 


O Prælatus imponat pænam pecuniariam 
— alicui pro peccato, S repetat illam, Re- 
ia probibitio locum habeat. 2 Inſt. 489. 

2. In Caſe of Commutation of Penance 
t muſt be after Sentence. 3 Inſt. 150. 
z. If the Party will redeem his Penance, 
and agree to pay the Party damnified a cer- 
tan Sum, in ſuch Caſe the Party damnified 
may ſue for it in the Spiritual Court. 4 Co. 
20. For Penance and Commutations, ſee 
5G. De Jure Regis Eccl. 9. a 


IX. Appeals. 
1. How to be parſued, 


I. H. 2.8 Reign this antient Cuſtom of 
the Realm was revived, (to wit) that 
Appeals ſhould be in Cauſes Eccleſiaſtical 
from the Archdeacon to the Ordinary; from 
bim to the Metropolitan; from him to the 
King and no further. Dav. 90. b. 91 & 92. 
d. h. Dy | 
2. At the Parliament holden at Clarendon, 
alled Aiſa de Clarendon, anno 10 H. 2. c. 8. 
tne Form of Appeals in Cauſes Eccleſiaſtical 
re ſet down within the Realm, and none 
o be made out of the Realm, Ne quis ap- 
peliat ad Dominum Papam. Rex ægrè tulit 
pet. ad Papam in Cauſa Baſtardiæ, ut con- 
Vol. I. O tra 
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tra Dignitatem Regis: De Conſilio igiur (the 


4 Inst. fo. 340, 341. 
Statute 25 H. 8. that all Manner of Appeal, 


Cauſes mentioned under the Title Delegate; 


But this doth where a Commiſſion ſhall be awarded for tit 


not exclude 
Commiſſions 
of Review, 


which the King by his Prerogative may grant at Diſcretion. 
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Retord ſpeaking in the Perſon of the King 
Magnatum e fidelium nobis à ſſiſten. vobis my. 
damus, firmiter injungentes, quatenus um d. 
ſtante appellatione præmiſſa non differatis jy 
eo Sententiam, E9c. So as the firſt Article of 
the Statute 25 H. 8. concerning the Prohiti 
tion of Appeals to Rome, is declaratory d 
the antient Common Law of the Realn 


— — © oo — — JyvUG 
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3. Item, there is a general Clauſe in th 


what Matter ſoever they concern, fhall be 
made in ſuch Manner, Form and Condition, 
ordered by the Statute 24 H. 8. in the three 


* ow — Fa 


and one farther Degree in Appeals for al 
Manner of Cauſes is given (viz.) from the 
Archbiſhop's Court to the King in Chancery, 


Determination of the ſaid Appeal, and iron 
thence no farther. 4 Inf. 340. 


4. Item, Perſons exempt ſhall likewiſe pur 
ſue their Appeal in the Chancery, ut ſir 
and not to the Archbiſhop. 4 [ft. 340. 

5. Nota; In Appellis per Doctorem Let 
Judic. Admiral. & aP, Sc. Foraſmuch aa 
Appeal is a natural Defence it cannot be ti 
ken away by any Prince or Power; and i 
every Caſe generally when Sentence | g" 
ven, and Appeal made to the Superior, re 
Judge who gave the Sentence is bound d 
obey the Appeal, and proceed n0 furthe!, 
till the Superior has examined and deter 


mined the Cauſe of Appeal, Newt 


CO Cm c 
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ahere this Clauſe (appellatione remota) is in 
the Commiſſion, the Judge who gave or pro- 
nounced the Sentence is not bound to obey 


and proceed further, until the Appeal be re- 
ceived by the Superior, and an Inhibition be 
ſent unto him, (the Judge who pronounced the 
Sentence) for that Clauſe, Appellatione remotay 
| hath three notable Effects. The firſt is, that 
the juriſdiction of the Judge who gave the 
Sentence is not by the Appeal ſuſpended or 
ſtopped, for he may proceed the ſame not- 
withſtanding. The ſecond, that for proceed- 
ing to Execution or further Proceſs he is not 
puniſhable. The Third, that thoſe Things 


Appeal, cannot be ſaid void; for they can- 


i not be reverſed per viam nullitatis; but if 
K the Appeal be juſt and lawful, the Superior 
> Judge ought of Right and Equity to receive 


and admit the ſame; as he ought to do 
Juſtice to the Subject. And ſo if the Cauſe 
of Appeal be juſt and lawful, he ought to 
reverſe and revoke all mean Acts done after 
the ſaid Appeal in Prejudice of the Appel- 
ant, 4 Inft. 340. 
6. Appeals in Eccleſiaſtical Cauſes. 5 Co. 


N 


De Jure Regis Eccl. 9. a. Ec. 


2. The King the Dernier Reſort. 


J. appears, as my Lord Hale obſerves, 
that as the Juriſdiction exerciſed in the 
becleſiaſtical Courts is derived from the 
de {o the laſt Devolution is to the 
don by Appeal. Hale's Hiſt. of the Law 43. 


the Appeal; but may execute his Sentence, 


which are done by the ſaid Judge, after ſuch 


O 2 B. Their 
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B. 
Their Tide and 10 


ces. 


9 | I. The Sorts, 
% U. General. 
1494. III. Whas to be, and their Qual 
J7 fications, and what qualifica 
Tory Acts to do. 
IV. Are Bodies Politick. 
V. Bound to take Notice of ie 
Temporal Laws. 
VI. Their Aci. 


1 How to be taken. 


0.4: VII. Subordinate to the Tempo 
/ Courts. 


oy General. 


4 


+, 2. Where they aft iniquitouſly. 


= | j 1. General. © 
2095 T 2. Where guilty of Bribery. 
| i 


. What it is, and wherefore, and bot fr. 
ales, 
21.5 1 3. Where guilty of Extortion. 


1. What it is. 


249,06 Where, and how, puniſhed. . 
4. Wie 
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4. Where liable to Actions in the 


Temporal Court. 27. 
3. Where * att unjuſtly i in be. ö 
neral. Las "A 
1, How * F 3 22 2+ 
6. V. ere they proceed without / 
riſdiction. 
7. Where they either refuſe or * | 
led to do their Duty. 225 
I. How puniſhed, xc — / 
8. Where they exceed their Fariſ- ( 
I. How puniſhed, | . ——— 


9. Where they proceed notwithſtand- 
ing the Prohibition, or Command. 
of the Temporal Courts to ſur- 1 
ceaſe; or other Interpoſition of 


the Temporal Courts to ſuch 
End. | 


VIII. They may not PAR or ſell, 
their Places. Yer et eee Tr, 2 RL 
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Ccleſiaſtical Magiſtrates, why 
have Juriſdiction annexed, are 
two Kinds. 1. Ordinary. 2, Er 
traordinary. | 
_ iſt, The Ordinary alſo are of two Sort; 

1. Such as have Eccleſiaſtical Jutiſdi. 
tion annexed to their Places and Offcys 
primarily and originally; as Archbiſhop, 

Biſhops, Archdeacons. | 

2. Such as have their Juriſdiction by 
Subſtitution, and Delegation, from then; 
as Chancellors, Officials, Surrogates, V. 
cars General, Sc. Hale's Annal. zo. 

2d, The Extraordinary Eccleſiaſtical Ma. 
giſtrates are certain Perſons appointed by 
the King's Commiſſion, for hearing and ce. 
termining Matters of Eccleſiaſtical Cogi- 
zance, the King being Supreme Head in 

Matters Eccleſiaſtical; and this either, 

1. In the firſt Inſtance, ſuch as were 

antiently Commiſſioners in Matters Eccle- 

ſiaſtical, either ad untverſalitatem Chi 
rum, or in particular Caſes. 

2. In the ſecond Inſtance, as Commi: 
ſioners of Appeal and Review, Hot 


Anal. 30, 31. 


222. EG Eo „ ©, ems Oy . ra 


II. General. 


1 Ordinarius, is he who hath 
ordinary Juriſdiction in Cauſes E. 


_ eleſiaſtical immediately to the King, w - 
out 
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Courts of Common Law, for the better Ex- 
ecution of Juſtice ; as the Biſhop, or any o- 
ther, who hath exempt and immediate Ju- 
riſdition in Eccleſiaſtical Cauſes, Co. Lite. 


$44: 4 


III. I/ho to be, and their uali- 
fications, and what quali fica- 
tory Acts to do. 


'\ TO Man hereafter ſhall be admitted a 
Chancellor, Commiſſary, or Official, 
to exerciſe any Eccleſiaſtical Juriſdiction , ex- 
cept he be of the full Age of fix and twenty 


Civil and Eccleſiaſtical Law, and is at leaſt 
Maſter of Arts, or Bachelor of Law, and is 
reaſonably well practiſed in the Courſe 
thereof, as likewiſe well affected, and zea- 
louſly bent to Religion : And except before 
he enter into, or execute, any ſuch Office, 
he take the Oath of Supremacy, in the Pre- 
ſence of the Biſhop, or, in open Court, ſub- 
{cribe the Articles of Religion, Anno 1562. 
and ſhall fwear that he will, to the utter» 
moſt of his Underſtanding, deal uprightly, 
and juſtly in his Office, without Reſpe& or 
Favour of Reward: The ſaid Oath and Sub- 
ſcription to be recorded by a Regiſter then 
preſent, And likewiſe all Chancellors, Com- 
miffaries, Officials, Regiſters, or others poſ- 
ſeſſing or executing any Places of Eccleſiaſti- 
al Juriſdiction, or Services, as in the ſaid Ca- 
wn ts for that Purpoſe named or intended, 
full, in the Preſence of the Archbiſhop, or 
bihop, in open Court, under whom or 
O04 where 


Vears at leaſt, and one that is learned in the 
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where they exerciſe their Offices, take thy 
ſame Oaths, and ſubſcribe, as aforeſaid, o 
be ſuſpended till they do. Can. 127. 


IV. They are Bodies Politich 


1. L. Ecclefiaſtical Officers are Bodies 
Polirick, as in Erendon's Caſe in Phu. 
Com. 497. Dav. 85. 4. b. | 


V. They are bound to take No 
tice of the Temporal Laus 


1. THE Judges Spiritual are bound to take 
1 Notice, what the Common Law is; 
for if the Thing under Litigation is Tem- 
poral, it is Reaſon that the Right of then 
be determined by the Laws of the Realm, 
Dock. & Stud. lib, 2. cap. 25. fo. 221, 23 Kl. 
2. Where Matters which the Eccleſiaſt. 
cal Judges have not Cognizance of, fall in 
incidentally into the principal Matter of 
which they have Cognizance, they may be 
prohibited, if they judge the Effect of it 
contrary to our Law. 1 Vent. 291. 
3. If a Temporal Matter be pleaded in 
Bar of an Eccleſiaſtical Demand, they mul 
proceed in the Eccleſiaſtical Court accord- 
ing to the Temporal Law; or elſe tit 
Temporal Courts will hinder them. Shan. 

158. 1 Pent. 313. 

4. Spiritual Judges are bound and ought 
to know the Common Law, when and whete 
the Knowledge of it openeth to them toe 
Right of the Matter depending before * 


Jura Eccleſiaſtica. 
1nd in which they are in Duty, in Virtue of 
their Oaths and Conſcience, bound to fol- 
low it; for in ſuch Caſes the Common 
Lam is the Law Spiritual of the Realm, as 
may appear by divers Caſes, whereof one is 
this; Two Jointenants are of Goods, and 
one by Will bequeaths his Part to a Stran- 
ger, and makes the other Jointenant his 
Fxecutor, and dies; if he to whom the 
Bequeſt is made ſue the other Jointenant on 
the Legacy, as Executor, Oc. on this Matter 
hewed, the Judges of the Spiritual Law are 
hound to judge the Will yoid ; becauſe it is 
void by the Law of the Realm; whereby 
the Jointenant hath Right to the whole, by 
the Law of Survivorſhip, which is before, 
and paramount to the Title by Will; and 
muſt therefore be preferred, as the elder 
Title; and if the Judges of the Spiritual 
Courts judge otherwiſe, they are bound to 
Reſtitution; and by like Reaſon the Exe- 
cutor of one outlawed, at the Time of his 
Death, may diſcharge himſelf in the Spiri- 


for that ſuch Executor is chargeable to the 
king, and yet there is no Law of Outlawry 


. 25. 

5. K. Germain alſo complains, that many 
Piritual Rulers were in great Offence a- 
panſt God; having ſpoken ſo much, that 


Laymen, eſpecially of Felonies and Mur- 


ith, that a Prohibition ſhall lie where one 
b ſued in the Spiritual Court for Tithes of 


the 


20f 


tual Court from the Payment of Legacies ; 


in the Spiritual Law. Doct. && Stud. lib. 2. 


J Priefts ſhould not be put to anſwer before 


lers; and of the Statute 45 E. 3. c. 3. which 


Wood above the Age of twenty Years, by 
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who are learned in the Common Law, a1 
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the Name of Silva Cædua; nay, he tell us; 
that they had in open Sermons, and in d. 
vers other open Communications and Coup. 
cils, cauſed it to be openly notified any 


| known, that they ſhould be all accurſed wh; 


put Prieſts to anſwer, or who maintainel 
the ſaid Statute, or any other like it; and 
yet when they have found, that the {me 
have been uſed notwithſtanding their Gain. 
faying, they have ſat ſtil] and let the Mas 
ter paſs ; ſo having brought many, who be. 


| lieved them, and yet acted contrary, inte 


Danger, they have left them, and done no- 


thing further to deliver them; whereas if 


what they ſay be true, they ought to ſti 
to it with Effect, in all Charity, till it were 
reformed; and if it was not as they fy, 
then they have cauſed many to offend who 
have believed them, and yet acted contrary 
to ſuch Belief, and who perhaps had not o. 
fended, if the Clergy had not broached 
theſe Notions, Oc. Doct. and Stud. 56.6. 


57. 4. Fn 
6. This Author marvelled, that Spiritua 


Men had not, and did not then endeavour 


to have, more Knowledge in the King's Lavs 
than they either had or then did; for thit 
by their Ignorance thereof, they very often 
knew not how to govern themſelves accord: 
ing to Right and Juſtice any more tha 
others. Doct. & Stud. lib. 1. cap. 20. 
7. And, in ſuch Caſes, the Spiritui 
Judges (if they do not themſelves under 
ſtand thoſe particular Parts of the Colt 
mon Law, as relate to, or interfere wih, 
their Laws) are bound to inquire of them 


(0 
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o judge accordingly, if they will keep them- 


Had. lib. 2. c. 25. fo. 226, But faith 


e ame Author, in another Place, it is to 
o oodt, that ſome of them, meaning Hccle- 
%% Fudges, would be loth to ask any 
c Queſtion, in ſuch Caſe, or to confeſs 


that they are bound to give their Judgment 
fer the Temporal Law; and ſurely, ſaith 
he, they may lightly offend their Conſcien- 
es Dock. & Stud. lib. 2. cap. 25. fol. 222, 
237, 238. Rol. Abr. Prohibition U. Caſe 13. 


ut yet will not give the Probate to the 
xecutor, becauſe he cannot give Security, 


for the Executor hath a Temporal Right, 
and they cannot put Terms upon him, but 


I 9. Where any Temporal Matter de- 


ſary to be determined with it; there tho? 
the Eccleſiaſtical Judge, may try ſuch 'Tem- 
poral Matter; yet he ought to do it, by 
he Rules of the Common Law, to which 
commonly belongeth; elſe the Common 
Law Judges would interpoſe by ſending 
Frohibitions, and that with this Diſtinction, 
rere all the Caſes wherein the Temporal 
Judges had differed from the Civilians to 
le reconciled, 1 Pe. Nil. Rep. 12. 


VI. Their 


eres from the Offence of Conſcience. Dock. 


8, If the Spiritual Court admit a Will; 
for a juſt Adminiſtration, a Mandamas lieth; 


what are mentioned in the Will. Gzlþ. 208. 


pends on an Eccleſiaſtical Cauſe, and is ne- 
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251, 252. 


General is only delegated in Eaſe of the h. 
| ſhop. Watſon, Biſhop of St. David's G ne 


* Beer called inferior Judges. I. 
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VI. Their Acts. pl 
1. How to be taken. 


1. Y Lord Ch. Juſt. Holt ſaid, wh; F 
| M the Dean ws Arches does, he 
Archbiſhop does, as what the Chance 
does, the Biſhop does. Dolbin J. The Dea 
of the Arches is the very Archbiſhop. ti 
one and the ſame Juriſdiction. 1 Show. Ry, 


2. The Commiſſary, or the Chancell 
as ] take it, is not, but the Biſhop is, ü 
Officer to certify the King's Courts; at 
therefore the Commiſſary's, &c. Certificat 
is void. tz. Abridg. Excommunication. 

3. The Power of a Chancellor or Viar 


na. | 
See alſo The Clergy may puniſh tle 
own Members. 


VII. Subordinate to the Tem) an 
rul Courts. 


1. General. 


| £ | 
2. The Archbiſhop, c. is no Officer u 
execute any Thing done by the Pope. as Af 


Ar. Excommunication 21. f 1 
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. In many Caſes the Biſhops are but 
Miniſters of the * Courts. Hob. 294. 
4. The Biſhops of 
re Officers and Miniſters to the King's 
Courts. 5 Co. De Jure Regis BEcdl. 15. b. 
tempore Ed. 3. = | 

5. Archbiſhops and Biſhops in Hen. 4.'s 
Time called the King's Spiritual Judges. 
0. De Jure Regis Eccl. 22. b. 

6, Biſhops, by the Common Law, are 
the immediate Officers and Miniſters of Ju- 
ſice to the King's Courts, in Cauſes Eccle- 
faſtical, 5 Co. De Jure Regis Eccl. 23. b. 

7. Epiſcopus, the Bithop, is regularly, the 
King's immediate Officer to the King's 
Courts of Juſtice in Cauſes Eccleſiaſtical, 
a: the Biſhopricks in England are of the 
King's Foundation, and he is Patron of them 
Tall, and at fiſt they were donative, and fo 
it appears by our Books, by Acts of Parlia- 
nent, and by Hiſtory, and that per Traditio- 
new Annult, & Paſtoralis Baculi, i. e. The 


. b. 

8. Of the King's Court the Ordinary or 
Diſbop is not a Judge, but a Miniſter only, 
and the Judges of that Court are to Judge; 
s where one was arraigned of Felony, the 
Ordinary, or his Deputy, ought to have given 
bis Attendance, to the End, that if the Be- 
nefit of the Clergy was demanded, that he 


Court of his Sufficiency or Inſufficiency, 
nd yer the Judges of the Court were to 
lage of the Sufficiency or Inſufficiency of 
le Party, whatever the Ordinary informed 

them, 
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England are the imme- 


Croſier, Sc. Co. Lit. 134. a. 344.4. 3 Co. 


(the Ordinary) might have informed the 
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Ordinary's Information; for the Kits; 


fender to the Ordinary, it implied a Pong 


Law, would have convened a Church-man 


Prohibition would have lain for holding! 


could not, yet he ſhould die. 9 E. 4 2h 
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them, and on due Examination of the Par 
ty, might have given Judgment againſt th 


Judges are the Judges of the Cauſe. 30 
De Fure Regis Eecleſiaſt. 2). a. 9 E. 4 

9. A Biſhop is a meer Spiritual Offen 
1 Vent. 319. | 

10. Regularly the Ordinary at Comma 
Law, had no Power over a Clergyman, ig 
a Crime or Offence touching the Cron 
but where that Power was given him by th6 
Common Law. Hob. 290. And theres 
when the King's Court did deliver the 0 


or Permiſſion of the Law, that he might 
deal with him to convict or diſcharge hin, 
according to the Form of their Laws; but 
fince the Statute hath forbid the Delivey 
of him to the Ordinary, it retains all Pong 
to itſelf, and denies the Ordinary's; au 
therefore, if the Ordinary, at Common 


to have deprived or degraded him for Flv 
ny, before his Trial at Common Lau, a 


Plea of a Cauſe of the Crown, and pie. 
judging the King's Court i eadem. Hi 
. | 

11. Before Reading was taken away, il 
Caſe of the Benefit of the Clergy priyth 
if the Ordinary had refuſed him, who W# 
capable, yet he ſhould not die: Ft cn. 
fo, if the Ordinary ſaid he read, where he 


Hob. 290. And if the Ordinary be able 
the Court may fine him, and proceed with- 


out him, and over-rule any falſe Centficah 


| FY 1 
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Anſwer. The Court may give the Pri- 
mer the Book, and enter his Reading, and 

mand him to Gao), Sc. Hob. 290. 

12. If a Clerk were found Not guilty of 
elony and diſcharged, and the Ordinary 
wild convene him again, and admit new 
oof that he was guilty, in order to de- 
vive him, they were to be prohibited; or 
f upon a Clerk delivered ab/que purgatione 


js Purgation, a Prohibition would lie, yea 
nd a Premunire too; and yet theſe Offen- 
res are not ſo highly Pleas of the Crown; as 
1 criminal Caſes there are Degrees, as 
reaſon, and even ſome againſt the King's 
wn Perſon. Alſo if they would proceed 
etyeen Conviction and Clergy, a Prohibi- 
on would lie, for Prevention; becauſe the 
auſe is not finiſhed, in the King's Court ; 
Wut if they would not controvert nor re- 
xamine the Acts of the King's Courts, but 
build their Sentences upon them, they were 
dt to be prohibited, as if they deprived a 
lan by Sentence, becauſe he was convicted 
r attaint of Felony, Murder, or Man- 
laughter, at Common Law. Hob. 290, 291. 
005. 

13. North, 'The Biſhop is in Nature of 
an Eccleſiaſtical Sheriff, if an Action of 
hebt were brought againſt a Clerk, and the 
bieriff had returned, upon a Sei. fa. that 


. be ens Laicum feodum; there iſſued a H. fa. 
be Biſhop, upon which he uſed to ſe- 
ent, eſter (as they call it) the Eccleſiaſtical 


Poſſeſions of the Defendant; but that is not 
Mperly a Sequeſtration ; for the Ordinary 
2 muſt 


o the Ordinary, they would admit him to 


de Defendant was Clericus beneficiatus non 
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turn + bo or Nulla bona in like Mannet a 
a Sheriff of a County muſt do; this I han 


| Laymen could be ſubje& to Eccleſiaſtical 
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muſt not return Sequeſtrari feci, he muſt . 


known, ſaid his Lordſhip, in Experiency 
That a Biſhop hath been ordered in ſuch 3 
Caſe to amend his Return; the Reaſon of 
this Proceſs was, becauſe the Poſſeſſions of 
Eccleſiaſtical Perſons were ſo diſtin fron; 
Temporal Poſſeſſions, that they could not be 
ſubject to the ordinary Proceſs of the Ten. 


poral Law, no more than the Poſſeſſions df 


Juriſdiction; and therefore Rectories in. 
propriate being now incorporated into the 
Common Law, and converted into Lay Fees, 
it ſhould ſeem to me, ſaid his Lordſhip, that 
they are thereby exempted from the Juri 
diction of the Ordinary, and this hig Lk 
ſhip ſaid, he took to be within the Reaſond 
Fefferies's Caſe in the 5th Rep. where Ten. 
poral Perſons, who are liable to contri 
bute to the Repair of the Church out d 
their Temporal Poſſeſſions, are ſaid to be 
compellable thereunto by Eccleſiaſtical Cen- 


ſures. x Mod. 260, 261. After by tit ſ 
whole Court it was held, that what the O! 
dinary doth in ſuch Caſe is in the Nature 
of a Temporal Officer, for the Sequeltts & 
tion is like a Fi. fa. and being directed 
the Biſhop, he is in that Caſe, (if be mi g 
be ſo called) an Eccleſiaſtical Sheriff, an 

by Virtue thereof may do, as the Sbel 

doth in other Caſes, that is, he may {elt 4 
Eccleſiaſtical Things, and ſell them, 3 the ; 
Sheriff doth in Temporal Things upo" ! 


Fi. fa. but it is to be obſerved, he muſt e 
turn N. ſeci, and not Sequeſtrari feci * 
2 | 
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this Writ, 2 Mod. 257. Vide Eccl. Courts, 
where they exceed their Furiſdiction, Ca. 17. 


-- =” CBP GEES S- 


2. IWhere they aft iniquitouſſy. 


— 
— , 


1. Cenoral. 


— 2 
3 


ie the Courts where they act injuriouſly. 


75 2 


2% Where guilty of Bribery. 


. What it is, and wherefore, and how pus 
niſhed. 


L PRibery (cometh from the Word Brj« 
ber, to devour or eat greedily) it is 
a great Miſpriſion, when any Man, in judi- 
G cial Place takes any Fee, Penſion, Gift, 
Reward, or Brocage for doing his Office; 
but of the King only. Forteſcue, cap. 51. 
2, Bribery is a great Miſpriſion, when any 
Man in Judicial Office takes any Fee, Pen- 
lon, Robe, or Livery, Gift, Reward, or 
Brocage, of any Perſon that hath to do be- 


by Colour of his Office, but of the King on- 
ly; unleſs it be of Meat and Drink, and that 
of {mall Value, upon divers and grievous 
Puniſhments. 3 Inf. 145, 146. 


teither Treaſon nor Felony: And it is a 
peat Miſpriſion; for that it is ever accom- 
* with Perjury. 3 Inſt. 146, 14, 148, 
Fol. I PF 4. Bribery 


* 


fore him any Way, for doing his Office, or 


3. Bribery is a Miſpriſion; for that it is 


| 
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Hands of all the Lords of the Privy Coun 
cil, where Sir Thomas Moore, then Chance. 


divers Briberies named in the eighteenth Ar. 


% Eugland yearly, to compound with hin 


3 Inſt. 149. 
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4. Bribery may be committed by ay 
that hath any Judicial Place. 3 Inf. 1, 
5. Bribery may be committed, not ol 
when a Suit is depending in foro contentid 
but alſo fwhen any in Judicial Place dos 
any fuch Thing virtute or colore Offci, 
though there be no Suit at all. 3 Ivf. 148, 
6. Though the Bribe be ſmall the Fa 
is great. 3 Inſt. 147. 
7. Anno 21 H. 8. by Articles under the 


— - x 


lor, was one of the Principal Judges of th 
Realm; Cardinal /oo//ey was charged wit 


ticle, in theſe Words: * Alfo the faid Lord 
c Cardinal conſtrained all Ordinaries in 


c or elſe he would uſurp Half, or the Whale 
cc of their Juriſdiction, by Prevention, not 
„ for good Order of the Dioceſe, but to 
« extort Treaſure; for there was never 1 
& poor Archdeacon in England, but that be 
ce paid to him a yearly Portion of his L. 
« ving. 3 tft. 148. | 
8. If a Biſhop or other Eccleſiaſtical 
Judge or Miniſter doth exact a Bond d 
Oath of any Perſon in any Cafe not va. 
rantable by Law, the Bond is void; and 
this Exaction is puniſhable by Fine, &. 


9. Officialis indictatus de Citando & Af. 
gendo Plurimos, non poteft dedicere, & fi 
quod admittatur ad finem. 3 Inſt. 149. 

10. The Difference between Bribery and 
Extortion is, that Bribery is only committed 


by him who hath a Judicial Place, and Es. 
f | tortion 
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tortion may be committed, either by him 


who hath a Judicial Place; or by him who 
hath only a Miniſterial Office. 3 Inſt. 147. 


3. here guilty of Extortion. 
I. What it is. 


i 'Xtortion is derived from the Verb 
L Extorgueo, and it is called Crimen 
Expilationis, or Concuſſionis. Co. Lit. 368. b. 
2. Extortio eſt Crimen quando quis colore 
offcii extorquet quod udn eſt Debitum, vel quod 
ef ſupra Debitum, vel ante Tempus quod eff 
Debitum ; and this is called Crimen Expila- 
toni & Concnſſionis. 10 Co. 102. a. 
3. Extortion is defined to be a Wrong 
done by any Officer, Ordinary, Archdea« 


by Colour of his Office, by taking exceſſive 
Reward, or Fee, for Execution of his Office 
or otherwiſe, and is nothing leſs than down- 
tight Robbery ; or rather more odious ; for 
4 to Robbery, it is apparent and always 
carries with ir the Countenance of Vice; 
but Extortion, tho? as great a Vice as Rob- 
bery is, bears the Semblance and Appear- 
ance of Virtue, which makes it harder to 
be diſcerned, and therefore is the more o- 
ous; and yet there are ſome who will not 


i, of their Offices, Credit and Conſcience 
too, go to compaſs Money, whether by Ex- 
ortion, or otherwiſe, according to Virgil, 


lanes? Vide Terms de Ley tit. Extortion. 
| P 2 | 4+ P lows 


con, Official, Mayor, Bailiff, Sheriff, Sc. 


lick to ſtretch, or make moſt, as they call 


Wd non mortalia pectora cogis auri ſacra 


Tr 


Cates „44 


4 
| 
| 
| 
| 
4 
; 
; 
| 
| 
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he ſays it is always taken in malam parten, 


ſaith it is no leſs than Robbery ; but max 


ther that is not due, or more than is due, 


ney by any Officer, by Colour of his Ofice, 


other than Robbery, and others ſay it b 


of Virtue, for the Expedition of jon 
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4. Ploꝛoden deſcribes Extortion to be 


what is unduly taken colore Officii ſui, ad 


and ſignifieth an evil Act done by Counte. 
nance of Office; and it beareth, ſaith he, 
a diſſimulant Viſage of Duty, and he al 


odious; for Robbery is apparent and be. 
eth the Countenance of Vice, but Exter. 
tion beareth the Form of Virtue; and fois 
more difficult to be tried, and found ou; 
and therefore much the more hateful of the 
Two, Cc. Plow. Com. 68. 

5. Extortion is a great Miſpriſion ; be. 
cauſe it is accompanied with Perjury. 3 If. 
I49. | | 

* Extortion, in its proper Senſe, is 4 
great Miſpriſion, by wreſting, or unlawfully 
Taking, by any Officer, any Money, 
valuable Thing, of or from any Man, ei 


or before it is due: Onuod non eſt Debit, 
vel quod eſt ultra Debitum, vel ante Tenfis 
quod eft Debitum. Co. Lit. 368. b. 

7. Largely Extortion is taken for an) 
Oppreſſion, under Colour of Right; but in 
a ſtrict Senſe it ſignifieth the Taking of Mo- 


either where none at all, or not ſo much, 
is due, or where it is not yet due. Haul. 
Pl. Cro. lib. 1. fo. 170. 6 Mod. 193. 

8. Of this Term it is ſaid, That it 150 


more odious, as Robbery is apparent aud 
beareth the Face of the Crime; but Extol- 
tion putteth on the Viſor and Appearance 


a 
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and the like; and it is ever accompanied 
vith the grievous Sin of Perjury. 11 Co. 
101. b. Co. Lit. 368. a. As it is contrary 
1 the Duty and Oath of Officers. 


2. Where, and how, puniſhed. 


I. The Eccleſiaſtical Court may puniſh 


an Eccleſiaſtical Officer for Extortion. Hate 
ſn, Biſhop of St. David's Caſe. 


2. No Biſhop, Suffragan, Chancellor, 


Commiſſary, Archdeacon, Official, nor any 


other exerciſing Eccleſiaſtical Juriſdiction 


whatſoever; nor any Regiſter of any Eccle- 


faſtical Courts, nor any Miniſter belonging 
to any of the ſaid Offices or Courts, ſhall 


hereafter for any Cauſe incident to their ſe- 
veral Offices take or receive any other or 
greater Fees than ſuch as were certified to 


the Moſt Reverend late Archbiſhop of Can- 
terbury, Anno 1597, and were by him rati- 


hed and approved, under Pain that every 
ſuch Judge, Officer, or Miniſter, offending 


herein, ſhall be ſuſpended from the Exer- 


ciſe of their ſeveral Offices for the Space of 


x Months for every ſuch Offence, always 
provided, That if any Queſtion ſhall ariſe 
concerning the Certainty of the ſaid Fees 


or any of them, thoſe PFces ſhall be held for 
lawful, which the Archbiſhop of Canterbury 
for the Time being ſhall under his Hand 


approve; except the Statutes of this Realm 


do in any particular Caſes expreſs ſome 


other Fees to be due: Provided further- 


more, that no Fees or Money ſhall be re- 
ceived, either by the Archbiſhop, or any 
P 3 Biſhop, 
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preſcribed. Car. 135. 
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Biſhop, or Suffragan, either directly, or ins 
directly, for admitting of any into Sacred 
Orders ; nor that any other Perſon or Per. 
ſons under the ſaid Archbiſhop, Biſhop 0 
Suffragan, ſhall for Parchment, or Writing Wiſin 
Wax, and Sealing, or any other Reſped 
thereunto appertaining, take above 10 s. un- 
der ſuch Pains as are by the Law already 


3. Stat. M. I. c. 26. By which it is enadded, 
that no Sheriff, or other Miniſter of the 
King, ſhall take any Reward to do his 0f. 
fice, is a general Act, and extends to all Of. 
ficers in general. 4 Co. 76. 5. | 

4. It is provided by the ſaid Stat. V. 1. 
cap. 26, Sc. that no Miniſter of the King 
ſhall take any Reward for doing of his Of. 
fice, wt ſupra, (and Eccic ſiaſtical Officers are 
clearly the King's Officers ;) but only that 
which the King alloweth him, on Pain to de. 
liver double to the Party, and to be puniſhed F 
at the King's Pleaſure: And this was the 
antient Common Law, and puniſhable by 
Fine and Impriſonment. See the Kat. 21 
H. 8. c. $5. ſetting down the Fees of Ord: 
naries, Regiſters, and other Officers, in cel. 
tain Caſes. Co. Litt. 368. Hawk. Pl. Cu 
lib. 1. fo. 170. | „ 

5. It being complained of, that the M. 
niſters of Biſhops and other Ordinaries o 
Holy Church, did take of the People gi 
vous and outragious Fines for Probate of Tt- 
ſtaments, and for making of Acquittances 
thereof, the King bath charged the Biſho! 
of Canterbury, and the other Biſhops, tht 
they cauſe the ſame to be amended, and! 
they do not, it is accorded, that the FG 
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pill cauſe to be inquired by his Juſtices, of 
ſuch Oppreſſions and Extortions, to hear 
them and determine them as well at the 
King's Suit, as at the Suit of the Party; as 


Tide 3 H. S. c. S. 

alſo reciting the Statute 3 H. 5. wherein is 
recited, that the Commons of the Realm 
had often complained in divers Parliaments, 


bnging, ſometimes 40 5. ſometimes 60 s. and 
ſometimes more, againſt Right and Juſtice 
where in the Time of E. 3. Men were uſed 


at moſt ; by which unlawful Exactions the 
Teſtaments of the Teſtators might not be 


vas than enacted for the avoiding ſuch Op- 
preſſons, that no Ordinary from thence- 
forth ſhould rake for the Probation of any 
Teſtament, and Inventory, or other 'Thing 
thereto belonging, any more than was ac- 
cuſtomed and uſed in the Time of the ſaid 
moſt Noble King E. 3. on Pain to yield to 
the Party grieved three Times as much as 
they received ; which laſt recited Act en- 
lured but to the next Parliament; by Rea- 


aud amend the ſaid Oppreſſions and Exac- 
"ns; but this Statute recites, for that theſe 
nuf Exaftions of the ſaid Ordinaries , 
and their Miniſters be nothine reformed nor 
amended, but greatly augmented and in 
creaſed, againſt Right and Juſtice, and to 
lhe great impoveriſbing of the King's Sub- 
P 4 jects, 


in od Times hath been uſed. 31 E. 3. c. 4. 
6, This Statute reciting 31 E. 3. c. 4. and | 


that divers Ordinaries took for Probate of 
Teſtaments, and other Things thereunto be- 


to pay for ſuch Cauſes but 2s. 6 d. or 5 5. 


executed according to their laſt Wills; it 


ſm the Ordinaries then promiſed to reform 
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1 April 1530, that nothing ſhall be de. 
manded, received or taken by any Biſh 

Ordinary, Archdeacon, Chancellor, Con. 
miſſary, Official, or any other Manner of WW pa 
Perſons whatſoever , having Authority ne 
Power to take or receive Probation, Inſinu. 
tion, or Approbation of Teſtament or Te, 
ſtaments, by himſelf or themſelves, nor by 
his or their Regiſters, Scribes, Praiſers, Sun- 
moners, Apparators, or any other their Mi. act 
niſters, for the Probation, Inſinuation, ot tu 
Approbation of any Teſtament or Teſts 
ments, or for Writing, Sealing, Praiſing, Re. 
giſtring, Fines, making of Inventories, an 
giving of Acquittances, or other Cauſe con- 
cerning the ſame, other Pees than as in 
the ſaid Act is directed, in Proportion to the 
Value of the Teftator's Eſtate ; ſee the Af; 
And it is thereby further enacted, that every 
ſuch Biſhop or Ordinary, or other Perſon or 
Perſons having Authority or Power to take 
or receive the Probation or Approbation d 
any Teſtament or Teſtaments, their Regi. 
ſters, Scribes and Miniſters, ſhall approve, 
ſeal, and regiſter from Time to Time the 
faid Teſtaments, and deliver the ſame, ſealei 
with the Seal of their Office, to the Exect- 
tor or Executots named, for the ſaid Sum, 
with convenient Speed; without any fruſtts 
tory Delay. Then the ſaid Act proceeds 
directing to whom, and for what Fees, Ad- 
miniſtration ſhould be granted in Caſe of lu. 
teſtacy, or the Executor refuſing to prove 
the Will. And alſo that Lands deviſed to be 
fold are not, quoad the Ordinary, to be Ic 


koned as any Part of the Goods or a9” 
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els of the Deceaſed, and that ſuch Ordina- 
fies, Ge. ſhall, with convenient Speed, with- 
aut any fruſtratory Delay, deliver true Co- 
pies of ſuch Wills and Inventories to the 
Parties deſiring the ſame, taking for Parch- 
ment, and making ſuch Copies, ſuch Fees, as 
in the ſaid Act are appointed. And in the 
{aid Act is a Proviſo, that where has been 
Uſage to take leſs Fees than thoſe allowed 
by this Aft, no more ſhall be taken than ſuch. 
accuſtomed Fees. And it is by the ſaid Sta- 
tute provided, that ſuch Ordinaries, Ec. of- 
ending ſhall forfeit to the Parties agrieved 


feit 10 J. Sterling, one Half to the King, 
and the other to the Party, to be recovered 
| prot in the ſaid Statute, Sc. Stat. 21 Hl. 8. 
5. Vide Stat. 26 H. 8. cap. 15. Co. Pla. 
«166, Ref. Pla. bog. 
7. No Judge or Regiſter ſhall take for 
EL Writing, Drawing or Sealing of any Commiſ- 
lon mentioned in this Canon, for Executors 
er Suitors for Adminiſtrators, above the Sum 
of fix Shillings and eight Pence, whereof 
one Moiety to be for the Judge, and the 


ther for the Regiſter of the ſaid Court. 
Canon 132. © 


per, and die poſſeſſed of Goods and Chat- 
els above 40 J. and the Executor cauſe the 


be proved, jt is at the Ordinary's Election, 
Mether he will put the Seal and Probate to 
tte Original in Paper, or to the Tranſcript 
u Parchmenr but whether he put them to 
One 


ſo much as they ſhall take contrary to this 
preſent Act, and over that ſhall loſe and for- 


8. If a Man make his Teſtament in Pa- 


Teſtament to be tranſcribed in Parchment, 
nd drinzeth both to the Ordinary, Ec. to 
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one or the other, there can be taken of the 
Executor, Ec, but 5 s. and not more, 0 
wit) 2 5. 6 d. to the Ordinary, Oc and his 
Miniſters, and 2 5. 6 4. to the Scribe, for Re. 
giſtring the ſame, or elſe the ſaid Scribe tg 
be at Liberty as to the 2s. 6 d. and to har 
for Writing every ten Lines of the ſame Te. 
ſtament, whereof every Line to contain te 
Inches, one Penny. 3 In. 149, 150. 

9. Wilmdt, on 1 Cro. 262. Hunt's Cat, 
prayed a Prohibition to the Official of Lis. 
coln, ſuggeſting ſeveral Suggeſtions, thrice 
without Preſentment, or Accuſation, and 
only Interrogatories exhibited, on Refuſal 
whereof he was diſcharged, paying Fee 
which the Court refuſed ; the Proceedings 
being ex officio mero, in which Caſe no Libel 
exhibited, nor would they grant a Prohib- 
tion, but left them to their Indictment of 
Extortion. 2 Keb. 3or. 

10. See Sir John Bennet's Caſe poſted. 

11. Clerks, Regiſters, and other Ecce. 
fiaſtical Officers, are puniſhable for Extortion, 
as well at Common Law by Indictment, # 
in the Eccleſiaſtical Courts. Palm. 318. 

12. In all Matters which tend to Extor- 
tion or Oppreſſion, the natural Remedy s 
an Information. The King and Harriji 
Mich. 8 Geo. 2. NR. R. 

13. In Extortion, by Holt C. J. The Pa. 
ty to enter into Recognizance to anſver It 
terrogatories. Comb. 448. 

14. Though on Affidavit of Extortio 
the Courſe be to anſwer Interrogato"® 
yet in Caſes of great Oppreſſion, the Coun 


£ \ 
may commit the Party ; and he muſt 110 


| 
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\ Vinculis. Comb. 449. By Lord Chief 21 E. x... 5. 

ice Holt. Fees for Pro- 
1 N bates of Te- 
nents if the Goods be beyond gol. is Caſus omiſſus hors del Ratute. 
n. 318. And the Faults againſt this Statute were puniſhable at 
mmon Law before. Palm. 318. Reſolved, Extortion in Caſes of Let- 
x of Adminiſtration was puniſhable by Indictment at Law, Oc. Palm. 
18, | ES 


15. If an Executor deſire the Teſtament 
Paper may be tranſcribed in Parchment, 
e muſt agree with the Party for doing it, 
the Ordinary can take nothing for doing 
neither for the Examination of it with 
Original, but barely 2 5. 6 4. for the 
hole Duty belonging to him. 3 Inf. 150. 

16, Where the Goods of the Deceaſed do 
ot exceed 100 5. the Ordinary, Oc. ſhall 
we nothing, and the Scribe for Writing 
je Probate only Six-pence ; ſo the Teſta- 
Went be exhibited in Writing with Wax 
tereunto affixed, ready to be ſealed. 3 Inſt. 
50 
j. But where the Goods of the Deceaſed 
o amount to more than 5 J. or 100 s. and 
do not exceed 407. there ſhall be taken 
Ir the whole but 3 5. 6 d. whereof to the 
dinary, Oc. 2 f. 64. Oc. and where, by 
e Cuſtom, leſs hath been taken in any of 
e Caſes aforeſaid, there ſuch leſs Sum only 
de taken. 3 l. 150. = 
15, Where any Perſon requires a Copy or 
opies of the Teſtament ſo proved, or In- 
ntory ſo made, the Ordinary, 6c. ſhall 
te for the Search, and making of the 
Py of the Teſtament or Inventory, if 
de Goods exceed not 100 5. Six- pence, if 

; they 
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40 J. then they ſhall take 25s. 6 d. of U 


miſſary of the Archdeacon of Huntingin 


whereunto he pleaded Not guilty, and wy 


ſtices, Walmeſly, Warburton, Foſter and D 
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they exceed 100 5. and do not exceed of 
they ſhall take 1 s. and if the Goods excel 


take for every ten Lines thereof a Peny 
and ſo in Proportion. 3 Inft. 150. 
19. In the Caſe of James Rowſe, Con 


in an Information againſt. him by En 
Neal, for Extortion upon the Statute 21 H 


found guilty; the Point in Queſtion up 
the Information was, if the Probate be nd 
written upon the Teſtament it elf, by 
upon the Tranſcript ingroſſed, whether th 
taking of the Fee by the Defendant for th 
Ingroſſing were within the Statute? Andi 
was upon Debate in open Court reſolved h 
the Chief Juſtice and the Reſt of the 


niel, That ſuch a Fee taken by the Deteng 
dant for Ingroſſing was within the Statute 
for that the Act is in the Negative, and | 
the Executor requeſt any to ingroſs the Te 
ftament, he muſt agree with him, whom If 
fo requeſts, or bring one ready ingrolſ 
with him, as he did in the Caſe in Queſtinn 
which my Lord Coke recommends as a {il 
and ready Way; but the Ordinary or Co 
miſſary ought not to exact a Fee for it 
the Party, as a Fee due to him, for dive 
Cauſes ; 1ſt, For that the Words are, fot 
Probation, &c. or for the Regiſtring, Stain 
Writing, Praiſing, Making of Inventories, 80 
which Word, Mriting, extends to the te 
ſent Caſe. 24ly, The Words, or au) Thi 
concerning the {aid Probate, and when ' 
Seal - and Probate are put to the T ranſcri 
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bis concerns the Probate, for the Probate is 
wot put to any other Writing. 34h, If ſuch 
\ Conſtruction ſhould be made, that this 
le is out of the Statute, this beneficial 
Law ſhould be illuſory and vain ; for if the 
ordinary, or his Commiſſary, might take 
what he would for the Ingroſſing, by his 
Clerk, as a Fee due to him, then the Sta- 
ate would be of no Effect, and the Man- 
er of the preciſe Penning of the Act, and 
the Certainty of the Fees, and not above 


ill, may annex the Probate to the Teſta- 
nent it ſelf, as ſeeing he can have no other 
Fee, than as in the Kid Statute. And this 
Reſolution extends to all Courts of Eccle- 
Laſtical Juriſdiction, that give Probate of 
eſtaments. 4 Inſt. 336. 

20, The Ordinary may in Conſcience take 


ficient Goods to pay the Funerals and 
Debts, and to make Reſtitution for a Treſ- 


repaſs died with him. Doc. & Stud. lib. 2. 
10. fo. 75. b. | | 


4. Where liable to Actions in the 
Temporal Courts. 


T. one be ſued in Court Chriſtian, and 


ant a Copy of the Libel or Interrogato- 
5, he ſhall have a Prohibition directed to 
em to ſurceaſe, Oc. till they have deli- 
fred a Copy according to the Statute 2 H. 5. 


d alſo the Defendant may have an Action 


ſhould be all vain; and the Ordinary, if he 


Wothing for proving a Will, if there be not 


pas committed by the Teſtator, though the 


the Judge will not grant the Defen- 


2 agairſt 


22x 


* A , 1 
+. 


_ againſt them ſar le Statute, if they will wi 


and condemned the Plaintiff in 4. 105 Cu 


 alemas Day, upon Pain of Excommunicy 


falſly returned before Dr. Maſters, Surrogate 


_ Excommunicate, whereby he was diſabled 
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deliver to him a Copy, whether the Cu 
be Spiritual or not. F. N. B. 43. BE. 

2. Action upon the Caſe ; for that Sir Da 
niel Dunn, Official in the Court of Audiency 
in a Caſe of an Appeal between Powel and 
one Rob. Coleman, had remanded the Cauſy 


legitime aſſes: And had moniſhed it to! 
paid at Candlemas following; and upon they 
Nov. 1612, had awarded Proceſs of Moni 
tion to warn him to pay it on the ſaid C 


tion, which upon the 10 December, 10 Ju 
was delivered to the Defendant, being an 
Officer of the ſaid Court, to execute; and 
that the Defendant upon the 12 Feb. 10 7 


of the Official, that he moniſhed him, upon 
the 17 Dec. 1612, whereas he never was fo 
warned ; whereupon he was pronounced 


to ſue; and therefore brought this Actions * 
The Defendant pleaded, that he moniſhed 4 
him the 14 Sept. 1610, and ſo miſtakes both il 
the Month and the Year; and it was there- £ 
upon demurred; and now the Defendant 7 « 
ſhewed that an Action of the Caſe lied not; 

becauſe this being a Spiritual Proceſs, 4 Ro 


Court Temporal cannot puniſh the Falſhoot 
in the Execution thereof: But all the Court 
held it was well enough; for he is there) 
to have Temporal Loſs, viz. to be theredſ 
diſabled to proſecute Temporal Suits, ani 
put to much Expence ; and therefore the 
Action well lies. 24ly, It was objected, tat 


the Declaration was not good, becault : 
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vas not ſhewed in what Cauſe the Suit of 
Aopeal was, ſo as the Court might know 
whether they have Juriſdiftion thereof; 
vr if it de in a Cauſe whereof they have 
not Juriſdiction, then it is coram non judice ; 
and ſo there cannot be any Loſs by Reaſon 
thereof, 3dJy, It was objected, that it doth _ 
pot appear that Dr. Maſters, before whom 
the Monition was returned, and who award- 
ed the Excommunication, had Authority: 
But all the Court held, rhat notwithſtand- 
ing theſe Exceptions, the Declaration was 
mod ; for theſe Spiritual Juriſdictions and 
Proceedings need not be ſhewed at large, 
elpecially as this Caſe is; for it was but an 
Inducement to the Action, the Wrong and 
falſe Return being the Ground thereof; and 
particularly that the Taxation of the Coſts 
and Sentence were lawful, the particular Pro- 
Weeeding need not be expreſſed : Wherefore it 
ws adjudged for the Plaintiff. Qnere the 
Aitbority, 


In an Action againſt a Chancellor of a Dio- 
tle for taking undue Fees for Marriage Li- 
Cences, Serj. Draper moved for Liberty to 
Inſþe&t the Publick Books of the Dean and 
Clapter of Wells. The other Side pretended 
a excluſive Right in the Dean and Chapter. 
Rule to ſhew Cauſe went. 


3. Where 


3. Pin. 9 Geo. 2. Huddleſton and Eyres. & 
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5. Where they aft unjuſtly in . 
reral. 


1. How puniſhed. | # 
TN Foy Jet 
I. A S to the Caſes in which ff ;, 
| Judges, as ate Bccleſiaftical Juchen 
are puniſhable for acting unjuſtly, opprt. * 
No Chance). ſively, or irregularly, as Mr. Serjeant Il W 
Jor, Commiſ. kins in his Pleas of the Crown ſays, it is no 
fary, Arch- eaſy to meet with Caſes of this Kind in the * 
deacon, Offi- Books; there being ſeldom any Thing in . 
cial, or an { | 5 hil 
©” Perſon them fo remarkable as to be thought wank 5 
Eccleſiaſtical, reporting; but it ſeems to be a common % 
having Juriſ- Practice to grant Attachments, againſt the bn 
diction what. Judges of ſuch Courts, for any Practice con. 
ſoever, ſhall h . 12 2 G0 
5 any ju trary to the plain Rules of natural Juſtice, WW -. 
2 * &, tho? it hath been never ſo long ruled in uc 0 
either of Con · Courts. Hawk. Pl. Cro. Attachment, 6. ſedt. 2s. i 
tentious or vo | e s 
Juntary Juriſdiction, except he have the Ordinary Regiſter of that Court, be 
or his lawful Deputy; or if he or they cannot or will not be preſent per 
then ſuch Perſons, as by Law are allowed in that Behalf, to write d ho 
ſpeed the ſame, under Pain of Suſpenſion 1% facto. Can. 123. bit hat 
faſtical Judges and Miniſters, their Seal, &c. Can. 124. * 
| {we 
3 53 . be 
6. Where they proceed without n 
riſdictiou. 8 4 
= 1 ſai 
= 1. IN what Caſes inferior Judges ate Pp | 
i iſh : f 1 
niſhable for proceeding without fue 
diction ; it ſeems that the Court of Rg ne 
Bench, and the ſame I take it to be of 4 and 
other Superior Courts of Weſt ninſer- Hah the 
having a general Superintendency over de 


Inferior 
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ſaferior Courts, may in Strictneſs award an 


ihr Courts, uſurping a Juriſdiction no 
Way belonging to it, and putting the Sub- 
jedt to unneceſſary Vexation, by Colour of 
a Judicial Proceeding, wholly unwarranted 
ly Law; and therefore prohibited by it; 
yet in theſe Caſes, as Mr. Sefjeant How- 
tins ſaith, it ſeems to be the more uſual 
Way, firſt to award a Writ of Prohibirion 
io ſuch Court, and-atterwards an Attach- 


hibition, and not to grant a Rule to ſhew 
Cauſe why an Attachment ſhould not go, 
in the firſt Inſtance, unleſs there be ſome 
extraordinary Circumſtances in the Caſe, 
be. fo as it ſeems to be wholly in the Diſ- 
cretion of the Court to grant either. Hawk. 
N. Attachment, Seft. 25. | 

| 2,1ſt, The Ordinary cannot conſtrain any 
keelefiaftical or Temporal Perſon to ſwear 
generally, to anſwer to Interrogatories, to 
de adminiſtred to him; but that he muſt 
tae them delivered to him, that he may 
Conſider whether he ought by Law to an- 
ſrer them, or not. 2dly, That no Man what- 
ever ſhould be examined to his ſecret Opi- 
non, and no Layman but in Caſes matri- 
monial or teſtamentary ; for as a Civilian 
lid, this was In ventio Diaboli ad deftriendas 


Lord Coke ſays, this was not only againſt 
the Ordinance mentioned by his Lordſhip, 


5 Realm, and not only ſo, but in Preju- 
ce of the Crown and Dignity of the 


Vol. I. — King. 


Attachment againſt any ſuch Court, aud 
Ercleſiaſtical Courts are, 1 Hold, of theſe In- | 


ment; upon its Proceeding after ſuch Pro- 


Miſerorum Animas ad infernum; in a Word 


ud in Rag. but alſo againſt the Cuſtom of 
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ceſan, or other inferior Ordinary, or any their Officials, ſhall preſumet 


their Heirs, with full Notice of ſuch Exemptions, incurs 4 Praemunitt, 


** 
F 
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King, wherewith agrees Fitzh. N. B. 4. 

See 12 Co. 26, 27. 
3. The Biſhop may not examine the Pat. 
ties on their own Oaths, againſt their Will, 
to endanger their Lives, or hurt their good 
Names; for the intolerable Inconveniences 
(of which the poor Martyrs in the cruel 
and bloody Reign of Queen Mary, and o. 
ther preceding Reigns, at the Inſtigation of 
a cruel, bloody and perſecuting Clergy, 
Vere miſerable Inſtances.) See 12 Cy, 21, 28, 
Ad the 4. The Stat. of Premunire inflifs a 
Law is the Puniſhment, as well on the Judge, as the 
very ſame in Party. See 10 H. 4. 164. If one libel in 
the Eccleſia- the Admiralty of a Thing done on Land, 
g and it appears upon the Libel to done on 
Matter ap- Land, and they notwithſtanding hold Plea 


pears, on the Of it, a Præmumire lieth, as is 2 Leon. 182, 
Face of the 183. | 

Libel, to be | | 

of Common Law Cognizance ; and the Reaſon is becauſe, with fil 
Knowledge, they act in Diſinheriſon of the Crown, and in Derogation of 
his Majeſty in his Superior Temporal Courts. As falling within the like 
Reaſons of Diſloyalty to his Majeſty and Derogation of the Super 
Common Law, I cannot doubt it is, That if a Biſhop, Provincial, or Div 
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viſit an Impropriation, Donative, Free Chapel De Þ Roy, or of the Grant 
thereof, Church, Chapel, or any their Miniſters, Clerks, or Curates of 
any ſuch Church or Chapel, School, Alms-houſe, Hoſpital, or ay 
other Charity whatſoever cogniſable at Law as a Lay Fee, and vibe 
by the Crown, or Lord Chancellor, as Viſitor for the Crown, or by 
the Founder and his Heirs, or other Viſitor by the Nomination, Ap 
pointment and Defignation of ſuch Founders, or natural Viſitors, 


for the clear Reaſon aforeſaid, as well as upon the Conſtruction of the 
Statutes of Præmunire, on the Words, wel alibi, as well as otherwiſe. 


V. I bent 
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7. Where they either refuſe or ne- 
glect to do their Duty. 


1. How puniſhed, &c. 


1 Party may have an Attachment 
againſt the Judge, if he refuſe to 
receive the Prohibition, and to admit it. 
Fizh. N. B. 40. „ 
2, If on a Prohibition ſucd to any Spiri- 
tual Court, the Judges will not receive or 
alow-it, and becauſe he brings the Prohibi- 
ton they make a Citation, againſt the Par- 
ty to anſwer before them for the ſame; 
how he ſhall have a new Prohibition upon 
the Matter directed to the Judges, and he 
W ſhall alſo have an Attachment thereupon ; 
if they proceed againſt him in their Court; 
and it is immaterial, whether the Prohibi- 
tion were ſued lawfully, or erroneouſly ; 
for that he ſhall not be puniſhed for ſuing a 
Prohibition in the King's Court. Fitzb. N. B. 
$1.(H.) 42. (G.) 3 

3. The King recovered his Preſentment 


op, Ge. to remove the Incumbent of the 
fe Archbiſhop, c. Whereupon the Arch- 
King's Clerk, pending the Appeal, &c. the 
[rater and his Officers to remove his 

and that he do, nor ſuffer to be 


me, nothing that ſhall be in Derogation 
Q 2 of 


tb a Church, and had his Writ to the Bi- 
other; whereupon the Incumbent appeals to 
hop inhibits the Biſhop not to admit the 


King ſhall have a Writ directed to the 
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of the Crown, or the Right thereof. And 


he may have another Writ againſt the In. 
cumoent, that he do not ſue ſuch an Ap. 
peal, Ec. or other Proceſs or Impediment, 
and alſo he may have an Attachment 3. 
gainſt ſuch Incumbent, if be purſue after 
ſuch Prohibition, Sc. Htzb. N. Br. 43. 4 
4 If one be ſued in Court Chriſtian, and 
the Judges will not grant the Defendant z 


Copy of the Libel, he ſhall have a Prohibi. 


tion to them to ſurceaſe, Ec. till they have 
delivered a Copy of the Libel, according to 


the Starute 2 H. 5. and alſo the Defendant, 
if he pleaſes, may have an Action again 


them ſur le Statute, if they will not deliver 
to him a Copy of the Libel ; and that whe- 
ther the Cauſe of the Libel be Spiritual, or 
not. Fitzh. Nat. Br. 43. E. 

5. In what Caſes inferior Judges are pu- 
nithable for refuſing to do Juſtice, and hoy 
to be enforced thereto, ſee Hau. Pl. Cnr 
Anttacoument, Sect. 27. 


8. There they exceed their uti: 
diction, 


1. How puniſhed. 


I. IF the Eccleſiaſtical Judges or Mag. 

ſtrates exceed the Bounds of if! 
Reception, in this Realm, by extend"; 
themſelves to other Matters, or further, 
than has been allowed them; or if they p!® 
ceed according to their own Law, whet 


that Law is controuled by the Supt 
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Common Law, the Common Law may pro- 


28, 29. Vide from whence derived, from 
the Common Law, Ec. | 

2. When the Eccleſiaſtical Courts exceed 
their Limits, the Courts of Law will nor 


ty, and ſometimes at the Suit of both, ac- 
cording to the Variety and Circumſtances 
of the Caſe. DoF. G Stud. lib. 2. 

3. One may ſue a Prohibition to the She- 
rf, That he ſuffer not the King's Lay Sub- 
jets to come to any Place at the Citation 
of the Ordinary, ad faciend. aliqnas negotio- 
nes vel Sacramen. preſtand. niſi in Cattſis 
Matrimonialibus & Teſtamcntariis, and the 


rain any one to appear before him, or to 
take an Oath againſt his own Will; from 
whence it appeareth, that theſe general Ci- 
tations, whereby Men are cited by the Bi- 
hop to appear before him, pro ſalute Aus— 
ie, without ſetting forth the Cauſe, are 
wtra Legem, and the Party may have an 
Attachment againſt the Biſhop for ſo doing, 
be. Htz. N. B. 41. A. Ps: 
4 Prohibitions are directed either to the 
Judge or Party, or both, and if they ex- 
(ed their Juriſaiction, the Officer who exe- 
(utes their Sentences, and the Judge wha 


ee it, are both puniſhable in the 


hibir and puniſh them. Ja. [lif. Law 27, 


only reſtrain them ; but alſo puniſh both the 
Judge who pronounces the Sentence, and 
the Officer who execures it; and that at the 
Suit of the King, or at the Suit of the Par- 


Party may thereupon have an Attachment 
z2ainſt the Biſhop, in Caſe he cite, or di- 


uperior Courts of the Common Law at the 


Q 3 Suit 
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tel, or Debt, a Prohibition lies to the 


ment /ur ceo. Fitz. N. B. 40. (H). The 
fame Law of Suit for Lay Fee, which i 


who will ſue it. And if the Judge be in one 


the Party that he do not proceed, or pu- 
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Suit of the King, or of the Party, or bath, 
Ha. Hiſt. Law 41, 42. | 
5. If one ſue in Court Chriſtian for Cha, 


Court, and another to the Party, that he 
puriue it not, and the King in ſuch Caſe 
might ſue a Prohibition and alſo an Attach, 


Lands, Tenements, or the like, and the 
Attachment may be againſt either Judge, ot 
Party, or both, at the Election of the Pary 


County, and the Party in another, and the 
Party is diſpoſed to ſue againſt both, he muſt 
fue out two Writs ; and ſo if there be ſeveral 
Prohibitions, there ought to be ſeveral At- 
tachments, if he will ſue againſt both, and 
that tho' they both live in the ſame County, 
Fitzh. N. B. 40. I. K. If a Man ſue an- 
other for Treſpaſs, in Court Chriſtian, the 
King, or Party, may have a Prohibition 
and Attachment againſt both, or either 
Judge, or Party. Fitz. N. B. 40. M. 
41. I. K. 

6. It appears by the Regiſter, That 4 
common Perſon, who recovers his Preſents 
tion, or hath Title to preſent, ſhall havea 
Prohibition to the Judges Spiritual, or te 


oO cop r win AA CES Mee 


jue, and alſo an Attachment, if they pto— 
ceed or purſue after; and where the Clerk 
of the King is in Poſſeſſion by ſuch Rec 
very, and is diſturbed by any Perſon dy 
Force of Arms, that he cannot take 15 


Tithes and Profits of his Church, be . 


— — — — — — Jon cr — — — wo _ 


— 
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| have a ſpecial Commiſſion directed to the 
cheriff, or other Officer of the King, to take 
ſuch Perſons, as well within Liberties as 


to remain till the King's further Pleaſure. 
And if the King recover his Preſentment 
and hath a Writ to the Biſhop, and his 
Clerk is thereupon inſtituted and inducted ; 
now if the Biſhop, at the Suit of another, 
cted the King's Incumbent to the Court of 
Rome, or elſewhere, out of the Realm, 
then the King ſhall have a Prohibition di- 
rected to the Biſhop, that he neither cite, 
nor cauſe ſuch Incumbent to be cited, c. 
and alſo he may have an Attachment. And 
he may have this Prohibition without any 
Recovery if his Clerk be inſtituted, Sc. The 
ſame of a common Perſon, when the Suit is 
to try the Title of Preſentment or Collation, 
Fitzh. Nat. B. 43. B. C. | 

J. In Places where the Biſhop and the 
Archdeacon do by Preſcription, or Compo- 
ltion, viſit at ſeveral Times in one and the 
lame Year ; leaſt, for one and the ſelf-ſame 


be challenged and moleſted in divers Eccle- 
laſtical Courts, we Order and appoint, that 
erery Archdeacon, or his Official, within 
one Month after the Viſitation ended that 
Year, and the Preſentments received, ſhall 
certify under his Hand and Seal to the Bi- 
hop, or his Chancellor, the Names and 


ſented in his ſaid Viſitation; to the End the 
Chancellor ſhall from thenceforth forbear to 
"nvene any Perſon for any Crime, or 
Q 4 Cauſe 


without, and to carry them to Gaol, there 


Fault, any of his Majeſty's Subjects ſhould 


Crimes, of all ſuch as are detected and pre- 
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reed or proſecuted, unto him in that Viſ. 


Dioceſe ; until he ſhall repay the Coſts and 


been at by the Vexztion. Car. 121. 
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Cauſe to be detected or preſented, to the 
Archdeacon: And the Chancellor, within 
the like Time, after the Biſhop's Viſitation 
ended, and Preſentment received, ſhall un. 
der his Hand and Seal ſignify to the Ar, 
deacon, or his Official, the Names and 
Crimes of all ſuch Perſons, who ſhall be de. 


tation; to the ſame Intent as aforeſaid: And 
if theſe Officers ſhall not certify each other 
as is here preſcribed ; or after ſuch Cert. 
cate ſhall intermeddle, with the Crimes or 
Perſons detected and preſented in each 
other's Viſitation; then every of them, {6 
offending, ſhall be ſuſpended from all Exer. 
ciſe of his Juriſdiction, by the Biſhop of hi 


Expences, which the Parties grieved have 


9. There they proceed, motaill- 
Randing the Prohibition, or Cont 
mand of the Temporal Courts t 
{rrceate, or other Interpoſition i 

the Temporal Courts to ſuch Ent 


x A Judge prohibited may not proceed 
/Y without Danger of an Attachment | 
2 Inf. 61 0. Vide Fitzh. Nat. Brev. 41. 4 
Do t. & Stud. lib. 2. cap. 32. 

2. A Prohibition was granted, and after 
an Attachment againſt the Biſhop, and Off 
cial roo, for holding Plea after Prohibition. 
3 E 1. Rox. Clanſarum. A. 19. Rol. Alt. 
Prohibition. A. Caſe 1. | a 

| 4 
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. A Judge of a Spiritual Court may be 


puniſhed, by Attachment or at the Diſcre- 


ron of the Superior Temporal Courts, for 


proceeding in a Cauſe after Notice of a 


Rule to ſhew Cauſe why a Prohibition 


ſhould not go. Hawk. Pl. Crown, Attach- 
ment, Set. 28. 


VIII. They may not buy or ſeh 
their Places. 


. THE Stat. 5 E. 6. provided againſt, 


| felling of Offices, &c. extendeth as 
well to Eccleſiaſtical Offices, as Temporal, 
which concerns the Adminiſtration of Ju- 
ice; and it was reſolved in the Caſe of 
Doctor Trevor, Chancellor of a Biſhop in 
Vales, that the Office of Chancellor and 
Repiſter of a Biſhop are within that Sta- 


tute; for that they concern the Adminiſtra- 


tion of Juſtice. 2 Inſt. 148. 
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Their particular Courts 
and of them Ny 


HY "1 I, Convocation. 


1 1. What, and wherefore fo called, 
5 ny, When, and how, aſſembled. 


2 ki 3 Of what they Conf, ſt, and whe 
they ſit. 


. Their Prolocutors. 


I. The Sorts. 
2. The Officers. 


| 6 ) 6. The PETR, of this Court 


1h 1. Of what Matters they have Furiſdicli, 
2. Their an, is but limited. 


| - AO 4 How they proceed. 
7 8. Appeals. 


2 A 6. In what Caſes, and Time to be brought. 


9. The Pri vileges of Convocation, 


II. Arid- 
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II. Archbiſhops and Biſhops. 


/ 


tion. 


1, 3 
1. Whereto it extends. 2 24 / . 


al | 
” 2, Their Courts, 
„ ß ET. _ 


3. Courts of Arches. 


1. What it is; from whence denominated, / 
and its Antiquity. 3 
2, The Judges of. 


1. ho is, from whence called, where be ö 
bolds his Court, aud of his Juriſdiction, 
and whereto it extendeth, and the ANGIE: 
of Proceeding in t. 


3. Appeals from it. 
f, 1. 70 the King. | 
4 4. Court of Audience. * 
1. What, and where kp. 


2. Of what Matters it bath Cognizance. © © 
3. This Conrt not to oppreſs the Subjects, | == wo d 
5. The Prerogatipe Court. © 


\ 2. c — 
l, I. What it is, and its Office. F 
2. Appeals from, wHereto. — © 
5 55. 


lb. 1. 70 the King in his Chancery. 
6. Tha 


1. Their Authority and Fg / po 


Jura Sccleſiaſtitca. 
6. The Court of Peculiars, 


2.5 7 ‚ Phat 
2. The Sorts. | 
3. Subordinate Peculiars. 
a. he. 


( 1. Who hath the Furiſdifion. 
(2. The Duty of ſuch. 


53 6e 11. As to Hills. 
12. The ſame to be regiſtred. 


| 4 7 \ 7- Court of Faculties, 
A ö * ) 1. What it is, its Authority, and lm 
CC raiſed. Ft 
1 2. As to Commendams, Diſpenſ»tins 
| ) and Faculties, granted by the A. 


1. What. 
2. The Sorts. 


262. | biſhop of Canterbury. 


"L 6 1 \ | 


i 1. General. 

2. Commenda Semeſtris. 
1 | ) 3. Temporary, 

i 20 N. 4. Perpetual. 


1. What, and its Continnance. 
£ / / | 5. Commenda Recipere & Retinere. 
bo: . .. What, aud whether good. 


2 { Jo 6. Whether Commendas and Diſpenſatii 
zn general, are good, or not. 
\ 7. The Power of granting them, but det 
4 pl: gated and limited. 


8. I bat neceſſary to Diſpenſatious. 
— perl 1. Central 


\ 
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1. General. —— —- I 
2. Incidents. 
x Terms or Conditions way be aunexed 
thereunts. 


r OOO EI ICY 
— 
— — —— 


8 


5. How to be ae 41 3, 
6. In what Time to be granted. 2 Sh 
J. To whom may not be granted. 

8. Whether Commendas or = 
need to be enrolled. — 

9. Who may be, and what intereſt * 
ene bath therein. 60 
10. Whether he is to pay Firſt Fruits. — 
11. Katutes concerning Diſpenſatious. 


2 % 


NAP 


_ a — — 


1. Ceneral. 
2. Stat. 21 & 25 H. 8. 
1. How to be conſtrudũe - 
2. Statute 21 H. 8. . — BONA E 
5 SEO, 
1. 70 whom, and what it extendetid. 5 Ef 


9. Chaplains capable of Diſpenſas | 
tions or Pluralitics. © 


Fd 


1. By whom, and how many each Patron ( 2.5 56. 


may name. 
I, General. . 


2. Whether an Infaut Peer, may qualify for ' 
Pluralities. 


3. Where the Patron retaineth above bis 


Number of * allowed him by the 
Hatute. 


I. Mich capable of Bie en 
. The if retained. _ 


2.67. 


1. Gener ab. 
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art + General. 
'(" 2. Though ſuch Retainer be by Parol only, 


ö N 2. Where all retained together. 
<1.90+ : 
Reg es . The firſt advanced. 


3. Whether the Supernumerary be ſufftint 
ly retainod, or not. 


4. Whether it be neceſſary for Chapin 
to ſue out Diſpenſations, 

” 5. How they are to plead their Retiinr, 

6. Whether they may be, and bow, ii 
charged. 


1. Where the Widow Patrone ſi marr 
= again. 
> 4, 2. Where the Patron dies after the Cu 
8 lain advanced. 

(3. Where the Patron removed from til 


3p * | . Office. 
| | ep | / 4. Where the Patron attaint. 
5. M bere the Clerk actually advanced. 


7. Where Deprivation for Want of iu 
Qualification. 


1. Whether the ſame need be ſolemn al 
formal. 


” Plenarty. 

1. N bere to be tried. 

9. The Evils of Diſpenſations 

£50 5 185 Di ſpenſations in Ireland. 
1. Hhen, and how granted. 


g 4 Ts 3 
£ * 
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8. Confs, frory Court. 


1. What it is. 
2. It's Etymolegy, and to whom i# — [ 
longs. — 


Courts. 
4 Who Judges of, and where bolden. 


1. Cenera..ͤä5ĩ ß . 
2. The Power but delegated. u. 
. Where and of what hath Turiſdiftion. 


5. Appeals from. — —-___ 9 
1 Whereto, and in what Time. 1 


9. Archdeacon. 3 


/ 
I. General to. 
2. His Court and Authority. 


1. 1 from the Biſhop. 
2. Jubordinate to the Biſhop. 


3. Where this Conrt bolden, and its Fife 
diction. - 


3. The Acks of the Arc hdeacon. ( 
1. Miniſterial. 


37. 


I. Induction. a / 7 
4 Appeals. 9 3 
I. To Whom to be. — — 


10. The Court of a 1 


I, What ; wherefore ſo called, and of "= 
Matters they have Furi — 
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- 


} 2. Their Sentences. 


(x. They may excommunicate. 
Z. The Gonſequences thereof.” 


11. The Court of the Commiſſioner 
of Review ad Revivend. 


1. By what Authority, and in what Caſe 
they baue Furiſdiftion. 


j 2. How they proceed. 
14.5 | 
3 . . 5 According to the Common Law. 


} 


Fare 4 
» ® % ; 
R ? f 
1 <4 * 2 * Y 
* 
1 v 


B — 5 3 
— 
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I. Convocation. f 


1. What, and wherefore ſo called. 


Aving taken a general View i 
the Eccleſiaſtical Courts, ther if 
Magiſtrates or Fudges, and Of- 
. ficers, I conceive it may be pr. 
per now to be ſomewhat particular, and t 
| eonfider them [everally, before we go to fl 
1 Particulars of the Subordination, Inferiaty 
; and Subjettion of theſe Courts to the Superitt 
Temporal Courts. And firſt, I bold it uit in. 
methodical to begin with the Court of Cotroitd- 
1 tion, which is commonly taken for the Aſcu. 
| bly of all the Clergy cougregated to conſult i 
Eccleſiaſtical Matters. | 
| 2. Convocation, it is called a Co;:96catin 
bl becauſe they are called together by ide 
'| King's Writ, 4 Inſt. 325. 
| 3. Convocation of the Clergy, called My: 
| | ua ſervorum Dei frequentia. 4 Inſt. 32% 
| 


Jura Eccleũaſtica. 
4 It is called the Convocation of the 
Clergy in England, there being two Provin- 
ces, Canterbury and Tork. The Biſhops and 
gfragans belonging to Pork, are the Bi- 
hops of Durbam, Carliſle, Cheſter, and the 
Ile of Man, and all the reſt are within the 
Province of Canterbury. 4 Inft. 322. tho 
formerly the Biſhop of Canterbury had more 
Suffragan Biſhops. 


2. When, and how, aſſembled. 


4 


King's Writ adjutoria Regis, as Beda 
12. wakes 


they fit. 


ſent in Perſon, or by Repreſentation ; and 
they only fir ig Parliament-Time ; and they 
conſiſt of two Parts; the upper Houſe, 
where the Archbiſhops and Biſhops fit, and 


the Lower Houſe, where the reſt fit. 4 Inſt. 
322. Fj, 


2. As there are two Houſes of Parlia- 

nent; ſo are there two Houſes of Convo- 
ton, the one called the higher Convoca- 
he e don Houſe, where fit all the Archbiſhops 


and Biſhops by themſelves; the other 
alled the lower Convocation-Houſe, where 
al the reſt of the Clergy fit, viz. all rhe 


I by EY never aſſemble but by the 


ſith. Vide 4 Inft. 322. See Law Terms 
and Blo. Law Didi. Tit. Convocation. 12 Co. 


3. Of what they conſiſt, and hen 


i. TN Domo Convocationis, the whole Cler- 
gy of either Province are either pre- 


eins, Archdeacons, one Proctor for every 
Vor. I. K Chapter 
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Chapter, and two Proctors for all the Cher. 


gy of each Dioceſe, in all about 166 Per. 
fans, anno 25 H. 8. cap. 19. Blo. Law Dig 
Convocation. 3 


ES | 
4. Their Prolocutors. 
I. The Sorts. 


I. A S there are two Houſes of Convoy 
tion; ſo are there two Prolocutors 
one of the Biſhops, at the Higher Houk, 
choſen by them ; and another of the Loyer 
Houſe, and preſented to the Biſhops, for 
their Prolocutor. 4 Juſt. 323. 


2. The Office. 


The Prolocutor's Office is to cauſe the 
Clerk, to call the Names of ſuch as are of 
that Houſe, when he ſees Cauſe. To cauſe 
all Things propounded to be read to him. 


To gather the Suffrages, Sc. Cow. Inem 


and Bio. Law Dict. Prolocutor. 


5. Their Proffors. 
1. hat, and bow elected. 


I. PR of the Clergy, Procaratures 

Cleri, are thoſe who are choſen and 
appointed to appear for Cathedral, or othe! 
Collegiate Churches ; as alſo for the com- 


mon Clergy of every Dioceſe, to fit ii 5 
vocati 
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vocation in Parliament-Time. Blo. Law 
Did, Proffors. See 4 Inſt. fo. 4 Cowel's 


Interp. Proctors of the Clergy. 
2. As to the Manner of eleQing theſe 


proctors, and their Choice, it is in tbis 


dort: Firſt, the King directs his Writ to the 
Archbiſhop of each Province, for the Sum- 
moning of all Biſhops, Deans, Archdeacons, 
Cathedral and Collegiate Churches, and ge- 
nerally of all the Clergy of his Province, 
after their beſt Diſcretion and Judgment, 
aſigning them the Time, and Place, in the 
ſid Writ, Then the Archbiſhops proceed, 
in their accuſtomed Manner. To take one 
Example for both; the Archbiſhop of Can- 
teriury, on his Writ received, directed his 
Letters, to the Biſhop of London, as his 


Dean Provincial; Firſt citing himſelf pe- 


remptorily, then willing him in like Manner 


to cite all Biſhops, Deans, Archdeacons, 


Cathedral and Collegiate Churches, and ge- 
nerally all the Clergy of his Province, to 
the Place, and at the Time in the Writ, 
but directeth with all: That one Proctor for 
each Chapter, and two for the Body of the 
Inferior Clergy, may ſuffice, and by Virtue 
of theſe Letters, the Biſhop of London, di- 
rects his Letters, to the ſeveral Biſhops of 
the Province, citing them in like Sort, and 
commanding them not only to appear, but 
ao to admoniſh the ſaid Deans, and Arch- 
deacons, perſonally to appear; and the Ca- 
thedral and Collegiate Churches, and other 
Clergy to ſend their Proctors, and to certi- 
their Names to the Archbiſhop, c. Cow, 
Inery, Pro tors. 
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tual Cauſes. 4 Iuſt. 322. 


his Perſon, or other State of his Council 


322, 323. 12 Co. 26, 2), 28, 29. 
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6. The Fariſdiftion of this Cum. 
1. Of what Matters they have Furiſaifiy, 


„„ K wh — Feed wy ow 


18 Juriſdiction was to deal with He. 
| reſies, Schiſms, and other meer Spit- 


2. Their Juriſdiction is but limited. 


1. As they could never aſſemble then. 
ſelves together, but were always called t- 
gether by the King's Writ; ſo were they 
often commanded by the King's Writ to 
deal with nothing that concerned the King' 
Laws of the Land, his Crown and Dignity, 


—_ Aw oe + ann MAA©@£dd ae 


or Kingdom. Vide ſome Examples, 4 I 


2. By the Star. 25 H. 8. Their Jurildic- 
tion and Power is much limited and ftreigi- 
tened, concerning their making of new (+ 
nons ; for they muſt have both Licenceto 
make them, and after they are made, tht 
King's Royal Aſſent to them, before the) 
can be put in Execution, c. 4 Uf. 323 
12 Co. 26, 2), 28, 29, 72. Vang Rep. 39 
3. The King often appointed Commiliv: 
ners by Writ to fit with them at the Como. 
cation, and to have Cognizance of ſuch 
Things, as they meant to eſtabliſh, that 80 
thing thould be done in Prejudice; (ﬆ /* 
pra) and therefore the Statute 25 H. 8. 19 


(whereby it is provided) that no 92 


Jura Eccleſiaſtica. 


Conſtitutions, or Ordinances, ſhould be 
made, or put in Execution, within ' this 
Realm, by Authority of the Convocation 
of the Clergy, which were contrariant, or 
repugnant to the King's Prerogative Royal, 
or the Cuſtoms, Laws, and Statutes of this 
Realm, is but declaratory of the old Com- 

mon Law. 4 Inſt. 323. 12 Co. 26, &c. 72. 
14 Convocation, nor their Canons cannot 
alter or infringe the Common Law, Statute 
Law, or the King's Prerogative; and in 
making new Canons . they muſt confine 


themſelves to Church Matters; and no 


Canon Law can be made, which is repug- 
nant to the Law of the Land. 2 Vent. 44. 
5. If a Canon be made Part of the Law 


of the Land, then it is as much the Law of 


the Land, and by the ſame Authority, as 
any other Law of the Land; but if it be 
not the Law of the Land, then hath it no 
more Effect than a Law in Utopia; therefore 
the Common Law in Force here is the Law 
of the Land. Vang. 21. 


7. Thw they proceed. 


Hey proceed in Matters of their Deal- 

ing juxta Legem Divinam, & Cano- 
nes Sanfte Eccleſie. 4 Init. 322. But it 
ws not always fo; for before the Eccleſiaſtical 
Turiſdiction ſevered from the Sheriff's Tourn, 
tl was otherwiſe ; their Proceedings were the 
ſame, as well as their Trials, with the Tem- 
porat Matters tried in the Tourn, viz. by Fury. 


R 3 8. Ad- 
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appeal to the upper Houſe of Convocation, 


4 Inſt. 323. 


1. THE Clerks of the Convocation, cal. 
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8. Appeals, 


g. In what Caſes, and in what Time t be 
brought. 


1. T. any Cauſes ſhall depend in Conten. 

tion in any Court Eccleſiaſtical, which 
may or ſhall touch the King, his Heirs, or 
Succeſſors, the Party grieved ſhall or may 


within fifteen Days after Sentence given 


2. Item, Where the Matter toucheth the 
King, the Appeal within the fifteen Days, 
to be made to the Higher Convocation- 
houſe of that Province. 4. Inſt. 339, 340. 


ww _ Am MT os mA Av mary 


9, The Privileges of Convocation, 


led by the King's Writ, and their 
Servants, and Families, ſhall have ſuch Pri 
vileges in coming, tarrying, and going, 4 
the great Men and Commonalty of this 
Realm, called to the King's Parliament. 
4 Inſt. 323. Fide 8 H. 6. c. 1. 
2. Dr. Warry, being a Member of Convo- 
cation, had his Privilege allowed him. 3 K 
ir Chanc. 38, 29, 


II. Arc 


Juta Eccleſiaſtica. 


II. Archbiſhops and Biſhops. 


1. Their Aitthority and Furi(- 


dition. 


1. Whereto it extends. 


. THE Archbiſhop cannot originally 


have Juriſdiction of a Cauſe, ari- 
ing in another Dioceſe, within his Pro- 
vince, both as it is againſt the Stat. 23 H. 8. 
and alſo the Party hath a Sort of Wrong 
thereby, and as it deprives the Subject of 
an Appeal, which he ſhould have had, if the 
Cauſe had began with the inferior Ordina- 
ry. See Hob. 17. and Bro. Abr. Tit. Probji- 
lition. 


2. Their Courts. 


I. General to. 


I? Archbiſhops belong their Courts of 


Audience, Prerogative Courts, and 
Courts of Arches. To Biſhops their ſeveral 
Conſiſtories and Chanceries, their Chancel- 
lors, &c. Ha. Anal. 32. 


R 4 2. Court 
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ted to the Bleſſed Virgin) where it wg 


ed a peculiar Juriſdiction of thirteen Fa. 


of London, and belonging to the Archbilbop 
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2. Court of Arches, 


I. What it is, from whence denominatei 
and its Antiquity. 


\ . Rches Court, Curia de Arcubus, | 
the chief and ancienteſt Conſiſtory 

that belongs to the Archbiſhop of Canterim 
for debating Spiritual Cauſes, and is 0 
called from Bow-Church in London (dedica 


kept; and the Church is ſo called of the 
Faſhion of the Steeple, or Clochire thered, 
whoſe Top is raiſed upon Stone Pillars built 
Archwiſe, like ſo many bent Bows, Bl, 
Law Dict. {ub hoc Tit. | 


2. The Judges of. 


1. ho is; from whence called; where ht 
bolds his Court, and of his Furiſdifio, 
and whereto it extendeth, and the Me 
thod of Proceeding in it. 


I. 1 Judge of this Court is termed 

IL the Dean of the Arches, or Official 
of the Arches Court. Dean of the Arche, 
becauſe with his Officialty is commonly join- 


riſhes in London, termed a Deanery, being 
exempted from tbe Authority of the Biſhop 


of Canterbury, of which the Pariſh of Bw 


is one and the Chief, becauſe the Cont 
= the 
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there kept. Blo. Law Did. ſub Tit. Arches 
rt. 2 
A The Dean of the Arches is, as ſome 
hold, ſo called, becauſe he is Subſtitute or 
Official to the Archbiſhop, his Grace being 


ges for the King and Realm. Cow. Interp. 

Arches Court. 

z. The Judge of the Court of Arche; is 
called the Dean of the Arches, unto whoſe 

Oficialty in Spiritual Cauſes to the Arch- 


juiſdiction of thirteen Pariſhes. He bath 
ordinary Juriſdiction in Spiritual Cauſes of 
the firſt Inſtance, and by Appeal thro' the 
whole Province of Canterbury, as appeareth 
by the Statute of 24 H. 8. c. 12. His Power 


any Part of his Province in the Dioceſe of 
any other, unleſs on Appeal, is reſtrained 
dy Stat. 21 H. 8. cap. 9. 4 Inſt. 337. 
4 This Court of the Arches in the Stat. 


Arches, or Audience of the Archbiſhop of 
Canterbury. 4 Inft. 337. | 
5. The Court of the Arches of the Arch- 
biſhop of Canterbury, called Curia de Arcubus, 
hath been anciently holden in Bo- Church, 
nd I read of it (faith Lord Coke) in a Re- 
word of a Prohibition. Term. Hil. coram Rege, 
Amo J E. 1. Rot. 8. in Curia Chriſtianuitatis 
ram Decano de Arcubus London of Row- 
Curch in London, where the Court hath 
wnſtantly been kept, which and twelve 
her Pariſhes in London, whereof Bow is the 
Chief, are within the peculiar Juriſdiction, 
u Spiritual Cauſes, of the Archbithop of 
__ Can- 


many Times employed abroad in Embaſſa- | 


bihop of Canterbury is annexed the peculiar | 


to call any Perſon, for any Cauſe, out of 


25 H. 8. cap. 19. is called the Court of the 
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London. 4 Inft. 337. 


| longing to the Juriſdiction of the Archdi 
the Arches; tho? inferior both in Digni 


Jura Eccleſiaſticg, 

Canterbury, and exempt from the Biſhoy d 

6. The Juriſdiction of the Judge js og E 
nary, and extends it ſelf through the why 
Province of Canterbury; fo that upon ay 
Appeal made, he forthwith, and withux 
any further Examination of the Court, ſend 
out his Citation to the Appellee, and h 
Inhibition to the Judge from whom the At 
peal was made. Bio. Law Dif. ſub Tit 
Arches Court. | 


3- Appeals from it ; whereto, 

1. To the King. 
Fon this Court of the Arches he k 
peal is to the King in Chancery by the 
ſaid Act 25 H. 8. 4 Inſt. fo. 337. 4 
Quere if this Act of Hen. 8. is not in 4 


firmance of the ancient Common Law, and tl 
Prerogative Royal, as I conceive it to be. 


3. Court of Audience. 


1. What, and where kept. Jol 


HE Court of Audience (Curia Audis 
tie Cantuarienſis) is alſo a Court de 


on 


ſhop of Canterbury, of equal Authority vitl 


and Antiquity, and is held in the Archbs 
ſhop's Palace; of which you may ſee mor 
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\ Book, intitled, De antiquitate Eccleſiæ 
ilanick Hiorie, and in 4 Inf. 337. 


2, Of what Matters bath Cognizance. 


| The Court of Audience, Curia Audientie 
muarienſis is kept by the Archbiſhop in 
is Palace, as bath been ſaid, and meddleth 
ot with any Matter between Party and 
arty of Contentious Juriſdiction, but 
lealeth in Matters pro forma, as Confirma- 
ons of Biſhop's Elections, Conſecrations 
| the like ; and with Matters of volunta- 
Juriſdition, as the Granting of the 
uardianſhip of the Spiritualties Sede va- 
une of Biſhops, Admiſſion, and Inſtitution 
o Benefices, Diſpenſing with Banes of Ma- 
frimony, and ſuch like. 4 If. fo. 337. 


. This Court not to oppreſs the Subjef. 


Whereas the Dioceſe of Viuton extends 
b Ithwark, as Part of the County of Sur- 
% and the Judge of the Audience of the 
irchbiſhop of Canterbury holds a Court 
wmetimes in Southwark, and cites Men 
here, being a remote Part of the Dioceſe 
l Vinton, being ſixty Miles, and if they 
0 not appear to excommunicate them, and 
Mil not abſolve them, unleſs they will con- 
t to tranſmit the Cauſe to the Archbi- 
dps Court, by which the Statute 28 H. 8. 
F% eluded, a Prohibition lies, tho' it be 
Micerning the Juriſdiction of two Spiritual 
Ferfons ; for that the King ought to keep 
8 5 8 every 
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| every Court within its Bounds, And th; 
it had been formerly conceived, that th 
Archbiſhop had a concurrent Juriſdiqn 
within every inferior Dioceſe ; yet that uy 
not as he was Archbiſhop, but as he u 
| Legatus natus to the Pope; (for the Arch 
biſhop of Jork neither has, nor claimeth i 
in his Archbiſhoprick) and then his Power! 
ended, being abrogated with the Pope; and 
the laſt Practice, if any ſuch were, was a 
Uſurpation. And if the Archbiſhop of Cap 
terbury ſhould be admitted to ere an Ay 
32 of dience in every Dioceſe, he might take a 
rches a 
nor Official of Way all Cauſes out of inferior Courts. R 
the Archbi- Abr. Prohibition, fo. 313, 314. Caſe 8. Hy 


ſhop's Com- 17. Je meſme Caſe. 
miſlary, nor 

any Judge of the Audience ſhall, in his own Name, or in the Named 
the Archbiſhop, either ex Offc:o, or at the Inſtance of any Party, origi 
. nally cite, ſummon, or any Way compel, or procure to be cited, ſum 
moned or compelled any Perſon which dwelleth not within the part 
Jar Dioceſe, or Peculiar of the ſaid Archbiſhop. to appear before hum, 
any of them, for any Cauſe or Matter whatſoever belonging to Fock 
fiaſtical Cognizance, without the Licence of the Dioceſan firſt had an 
obtained in that Behalf, other than in ſuch particular Caſes only as. 
expreſly excepted and reſerved in and by the Statute 23 Hen. 8. cp. 9 
And if any of the ſaid Judges ſhall offend herein, he ſhall, for ie 
ſuch Offence be ſuſpended from the Exerciſe of his Office for the Spit 
of three whole Months. Can. 94. 


4. The Prerogative Court. 
1. What it is, and its Office. 


I, HE Prerogative Court of the Arc 

biſhop of Canterbury, Curia Preſck' 

tiva Archiepiſcopi Cantuarienſis, is the Cour 
where all Teſtaments are proved, and! 


3 . ; [ 
Adminiſtrations granted, where the 1 
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Hing within his Province hath Bona notabi- 
i in ſome other Dioceſe than where he 
lech, which regularly is to be to the Value 
if five Pounds, but in the Dioceſe of Lon- 
by it is ten Pounds by Compoſition. 4 Inſt. 
F; The Biſhops, Lords, and Commons 
fented 16 R. 2. That the King, his Heirs 
and Succeſſors, might lawfully make their 
feſtaments, and that Execution ſhould be 
done of the ſame, whereof my Lord Coke 
ys, ſome Doubt was made before. See 
pl. Roll 1 H. 5. N® 13. The Teſtament 
of King Her. 4. and his Executors refuſed, 
the Archbiſhop of Canterbury was to grant 
Adminiſtration with the Teſtament annex- 
ed. 1 Hen. 6. Ne 18. The Laſt Will and 
Fxecutors of H. 5. 10 H. 6. N 27. 
4 Int. fo. 335. 

3. The Archbiſhop of York hath the like 
Frerogative Court as the Archbiſhop of Can- 
terbury. 4 Inſt. 335. but it is called bs 
Exchequer, 12 5 
4 Prerogative Court (Curia Prærogativa 
Archiepiſcopi Cantuarienſis) the Court where- 
n all Wills are proved and all Adminiſtra- 
tions granted that belong to the Provincial's 
Juriſdiftion, where in Caſes of Contention 
touching ſuch Wills, or Adminiſtration, the 
Cauſe js properly debated and determined 
n this Court, the Judge whereof is called 
the Judge of the Prerogative Court of Cau- 


tte like Court, which is termed his Exche- 
per; but is far inferior to this both in 
over and Profit. Bio. Law Dict. and Cow. 
ery. Tit, Prerogative Conrt. 


ferbury. The Archbiſhop of Tork hath alfo 
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muſt be after Adminiſtration granted ani 


Uſe, nor for the Aſſeſſment thereof, neithe 
for the Entring the publick Act, and if bt 


and fined 20000 J, impriſoned, and diſabled 
ever after to bear any Office, as by the der 


Caſes of Adminiftration, which, Lord Gi 


Ordinaries and Judges in Eccleſialtica 
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5. If a Man die Inteſtate, having gy 
notabilia in divers Dioceſes, the Judge 
this Court (che Prerogative) hath uſed to 
Teſs a convenient Sum to be imployed jy Pio 
uſus; but with theſe Limitations; in, 1 


the Inventory made and returned, to th 
End the Eſtate of the Inteſtate may b 
known. 2dly, The Adminiſtrator ben 
any Aſſeſſment, muſt be called to it, tot 
Intent the Judge may be informed of th 
true State of the Inteſtate and of his Chi 
dren and Kindred, for whoſe Succour an 
Relief there is great Piety. 3dly, The Af 
ſeſſment muſt be particular, as how much 
to whom, and to what uſe. Athly, Tien 
muſt a publick Act be made of it before an 
Payment made. $thly, Payment muſt be 
made according to the Act. And laſtly 
The Judge ought not directly, nor indirect 
ly, to take any Thing thereof to his oy 


doth, it is Extortion ; and Term. Mi 
2 Fac. R. Sir John Bennet, Judge of thi 
Court, for not obſerving theſe Rules, wa 
ſentenced in the Star-Chamber for Extortio 


tence appeareth. The ſame Rules are to 
obſerved upon Aſſeſſments ad pios uſt i 
ſays, may ſerve for the Direction of all tit 


Courts in England. 4 Inſt. 336. 
6. There was an Act made Anno 21 H. 


1 14S 


e. 5. concerning Fees for Probate of 7 ö 
2 8 
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mls and Teftaments, and granting of Admi- 
trations. 4 Juſt. 336. See Extortion, 
p-obates of Mills, and Adminiftrations, Bona 
nabilia, Sc. Vide etiam Stat. 31 B. 3. c. 11. 
bit. 22 U 23 Car. 2. and 1 Fac. 2. c. 17. 
& 5 Ann. c. 16. ſect. 26. Cay's Abr. Stat. 
it, Adminiſtrator aud Probate. 


2, Appeals from ; chereto. 
1. J the King in bis Chancery. 


Rom this Court the Appeal is to the 
| King in Chancery. 4 Inſt. 335. 


5. The Court of Peculiars. 
e. 


HE Court of Peculiars, Curia Peculia- 
um. The Archbiſhop of Canterbury 
hath a peculiar Juriſdiction in divers Pa- 
nildes within the City of London and other 
Dioceles, Sc. 4 Inſt. 338. 


— The Sorts. 


H“ Chief Juſtice ſaid, there are 
11 three Sorts of Peculiars. 1ſt, Which 
„ when the Archdeacon, Cc. hath a Pecu- 
ker vithin the Diaceſe, and ſubject to the 
Iuiſdition of the Ordinary. 2dly, When 
we hath a Peculiar not ſubje& to the Or- 
Wary, but to the Archbiſhop, And the 
Third is, when one hath a peculiar Subject 
ths neither 
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poſes ſubject to the juriſdiction of the . 


nary, as an Archdeacon, or Commiſay 


diction, which was common in the Caſe df 


25 H. 8. c. 21. Hob. 186, 187. Cre.Car 9 
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neither to the Ordinary nor to the Aich. 
deacon. And his Lordſhip further fat 
that tho'ꝰ the Dean of Sarum is to ſome Pur: 


ſhop ; yet, as to this particular, it is all one 
as if it were in a Stranger, and is not in the 
Juriſdiction of the Biſhop of Sarum, Skin, 
589. Vide le Caſe. 


3. Subordinate Peculiars, 


1. Who bath the Furiſdifion. 


1. FF a Peculiar be ſubordinate to the l. 
ſhop, then he cannot refer a Cauſe to 
the Archbiſhop, but to the immediate Od. 


muſt do; otherwiſe it is, if the Peculiar 
have his immediate Reſort to the Archbi 
ſhop; but if the Peculiar be free, by a ge. 
neral Exemption, from all ordinary Juri. 


Monaſteries (both by Grants of Kings an 
Popes) then the Cauſe muſt be remitted to 
the King, as Appeals muſt alſo be in {uct 
Caſes; and ſo it is provided by the tat. 


2. It was moved by a Serjeant, that 
the Dioceſe of York there is a Peculiar call 
the Archdeaconry of Rippon, and thi 
: was Cited out + it to the Court 
of the Archbiſhop of York, and therefore dt 
_—_— a Prohibition; but denied (Coke a) 
ent) for that the Biſhop did not cite him it 

Virtue of his Provincial or Metropolitan 
Power, but as Ordinary of the Deng 
2 


Jura Eccleſiaſtica. 
ul; and this Archdeaconry is within his 
Doceſe, and hot exempt from the Ordiha= 
u. 1 Rot. Rep. ta. > — 

, Ejectment, and upon Non culp. tried 
it Bar, ſpecial Verdict found, That the 
Rectory of Hemſworth in Com. Ebor. Time 
whereof, &c. Parcel of the Prebend of 
Lavghton in le Morn. Com. Ebor. is not with- 
in the Dioceſe and Province of ork, but 
vithin the peculiar Juriſdiction of the Pre- 
dend de Laughton in le Morn ſpectan. Decand 
8 Capit. de Ebor. and that the Dean and 
Chapter, Time whereof, c. have uſed to 
inſtitute in eandem Feclefram, being a Church 
um cura animar. And that the ſaid Church 
being void, the Duke of Norfolk Patron in 
1679, preſented the Defendant, who was 
ofticuted and inducted by the Archbiſhop 
of ork, and read the Articles, Oc. and that 
| the Church ſo continued eighteen Months 
vithout any other Inſtitution, and after 
that the King preſented the Leſſor of the 
Plaintiff by Lapſe, who was inſtituted, E5c. 
ty the Dean and Chapter; and if the In- 
Krution, Sc. by the Archbiſhop was good, 
br not, was the ſole 9 And it 
vas argued for the Plaintiff, that it being a 
beculiar the Archbiſhop had nothing to do 
with it; but his Acts there are meer Nulli- 
tits, and void, and not as in Caſe of Ad- 
miniſtrations granted of Goods in n- 
aer Dioceſe, where are no Bo#rd notabilia, 
widable only; and they relied much upon 
the Books 11 H. 4. 9. where ſome ſuch O- 
Pnions are, and Co. 13. Rep. Porter verſus 
Abefter, where it's ſaid, that all the Power 
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diction for all the Province, and it ſhall be 


Jura Eccleſiaſtica. 


that the Archbiſhop uſed in ſuch a Caſe wy 
by his Legatine Power from the Pope; and 
Rolle, Preſentment, 3 5. as a Caſe in Point: 
and that there are many Peculiars in th 
Hands of Lay Perſons where no Archbiſhop 
Biſhop have any Thing to do. Burt upon al 
the Arguments and Books conſidered, al 
the Court unanimouſly agreed that Judy 
ment ſhould be given for the Defendant; 
and Jones, Lord Chief Juſtice, delivered it 
in the Name of all the others; and they 
Reaſon was, that in all theſe Caſes of the! 
Clergy, he (the Archbiſhop) had two con- 
current Juriſdictions ; the one Ordinary, 2 
Biſhop of his Dioceſe, the other Superinten- 
dent for all the Province, of Things Eecle« 
fiaſtical to correct and alſo to ſupply the 
Defects of the Ordinary; and therefore 
theſe Acts are not void; quia he hath Jurl- 


2 
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intended done in Default of rhe Ordinary, 
till the contrary, on Examination, ſhall ap- 
pear, ſo they are yoidable, but till avoided, 
they are good; and likened it to the Cale 
of a Sheriff, who executes a- Writ within 
Franchiſe which is not void, becauſe within 
the County, and derived out of it. And 
this is not like the Caſe of Peculiars exempt- 
ed ab omni Furiſdiftione, as many are in the 
Hands of Laymen, and there the Ordinary 
hath no Power of Viſitation, which is not en 
to be intended in the preſent Caſe. That a 
Prebend in a Church Cathedral ſhall be e 
exempt of the Viſitation of the Ordinaty, 


and for Authority relied upon Fitz. Nut 
— Impedit 


Jura Ecciefiaſites. —259 
Jupedit, 162. Hob. 1 5. Sir Timothy Hatton's Sire the 
Cafe, 3 Lev. 211, 212. A of | lait Part of 

| this Caſe, and 


be Lord Holf's Opinion in the following Caſe, being the Caſe of the 

| of Saliabury, reported in Skin, 589. And I ſubmit it, in the pre- 
Gn Caſe, it is a Peculiar exempt, where the Perſon, tho' an Eccleſia- 
dick, holds as free from the Biſhop's Controul or Intermeddling as any 
lumen, it being a Lay Fee and a Temporal Office, tho the Perſon 
exerciſing be a Churchman and employ'd about Matters Spiritual; and 


ic holding it cannot vary the Caſe, as hath been often adjudged, for the 

Uncertainty and Inconvenience which muſt follow ſuch a Notion. 
kad I obſerve, my Lord Holt in the ſame Caſe, tho' the Dean had made 

| to the Dean of the Arches, yet would not ſuffer that incautious 
AR of the Dean to prejudice the Exemption, as it would, as J conceive, 
me been a Countenancing the Dean in an Act injurious to his Succeſ- 
uus, to have either concluded the Dean by it, or ſuffered it to have paſ- 
& without annulling, or /ub /ilentio. | 


4 Upon a Declaration in Prohibition 
md the Pleading to it upon Demurrer, two 


: Queſtions were argued. Firſt, Upon the 
Remifit Curiam by the Dean of Salisbury, 
. bo had a Peculiar, and had made Letters 


i Requeſt to the Dean of the Arches; 


rn which it was objected, chat it was per 
1 Wim, and that he ought to have made his 
15 lequeſt to the immediate Ordinary, and 


. 16, 6 186. and Cro. Car. 162, Sc. 
dere Cited to the Purpoſe; ſed non allocatur; 
br tho' this is true, it was a Peculiar of an 
rekdeacon, or any other Subject to the 
ildition of the Ordinary that the Objec- 
ons made, and the Caſes cited would hold; 
Mt to this Holt, Lord Chief Tuſtice ſaid, 
nere are three Sorts of Peculiars, (as bath 
tet ſbew'd) and he ſaid, that tho' the Dean 
| Sarum is, to ſome Purpoſes, ſubject to 
de Juriſdiction of the Biſhop, yet as to this 
liar, it is all one as if in a Stranger, 
e and 


de Thing it ſelf being exempt from all Epiſcopal Juriſdiction, the Per- 
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cited upon it, ſuch a Citation had been ou 


Juriſdiction of the Biſhop of Sarum, ad 


having no known nor certain Regiſters, nc 


ol his Majeſty's Subjects; therefore all {uc 


Juta Eccleſiaſtica, 
and not under the Biſhop of Sam Jul 
dition, any more than the Biſhop of Im 
don's; and if he had made Requeſt to the 
Biſhop of Sarum, and the Party had berg 


of his Dioceſe within the Star. 23 H! 
And it does not appear that he is within the 


therefore it ſhall not be intended. Skin, 58 


2. The Draty of ſuch, 
1. As to Nils. 


2. To be regiſter'd. 


Hereas Deans, Archdeacons, Pret 
daries, and Parſons, Vicars, a 

others exerciſing Eccleſiaſtical Juriſdidti 
claim Liberties to prove Wills and Tel 
ments, within their ſeveral Juriſdictio 


publick Places to keep their Records in, 
Reaſon whereof many Wills, Rights, 4 
Legacies, upon the Death or Change of 
Perſons and their private Notaries, mil! 
and cannot be found, to the great Prejuds 


Poſſeſſors arid Exerciſers of peculiar Ju 
dition ſhall, once in every Year, ex 


into the publick Regiſtry of the Bib Wil 1 
the Dioceſe, or of the Dean and Cha; 
under whoſe Juriſdiction the ſaid Pecull 

are, every original Teſtament of eren kr 
fon in that Time deceaſed, and by the 0 


proved in their peculiar Juriſdictions, 1 


_— 
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we Copy of evety ſuch Teſtament exami- 
jed, ſubſcribed, and ſealed by rhe peculiar. 
and his Notary ; otherwiſe if any of 
them fail ſo to do, the Biſhop of the Dio- 
ſe, or Dean and Chapter, unto whom the 
aid Juriſdiction does reſpectively belong, 
dall fuſpend the ſaid Parties, and every of 
them, from the Exerciſe of all ſuch pecu- 
ur Juriſdiction, until they have performed This Canon 


this Conſtitution. Can. 1 26. | I conceive can 

| only be ex- 
ended to ſubordinate Peculiars, and not to thoſe exempt ab omni Juri, 
ine Epiſcoporum, tho in the Hands of Eccleſiaſticks. 
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6. Court of Faculties, 


1. Mat it is, its Authority, and how 


EL PHE Court of Faculties is alſo a 
Court, tho' it holdeth no Plea of 
Controverſy (like the Court of Audience be- 
fore) it belongeth to the Archbiſhop, and 
his Officer is called Magiſter ad Facultates, 
and his Power is to grant Diſpenſations, as 
to marry, to eat Fleſh on Days prohibired 
(and ſo may every Dioceſan) the Son to ſuc- 
ceed his Father in his Benefice, one to have 
| Two, or more Benefices incompatible, Ec. 
It is called Faculties in the Statute 28 II. 8. 
which in one Senſe ſignifieth a Diſpenſa- 
don. (So as Facultates (in this Senſe) Di/- 
Perſationes, & Indulta are Synonyma. 4 Inſt. 

7+: * £9 = | 
2. The Court of Faculties. This Autho- 
My was raiſed and given to the Archbiſhop 
of Cmerbury by the Statute 25 H. 8. cap. f. 
8 3 wheres 
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whereby Autharity 58 phe to him and his 
Succeſſors to grant Diſpenſations, Facylt 

Sc. by himſelf, or bis ſufficient and ſubſtan. 
tial Commiſſary, or Deputy, for any ſuch 
Matter whereof heretofore ſuch Dilpenſ 
tions, Faculties, Sc. had been accuſtomed 
to be had at Rome, or by Authority there 


of, 4 Inſt. 337). 


2. As to Commenda's, Diſpenſatins, 
and Faculties, granted by the Anl. 
biſhop of Canterbury. | 


1. I hat. 


1. Commenda is derived from commendar, 
| becauſe it is only committed alicui in cui 
diam. Palm. 460. | 
2. Commendam is a Benefice, which, be- 
ing void, is commended to the Care of ſome 
ſufficient Clerk to be ſupplied, until it may 
be conveniently provided of a Paſtor. And 
the true Original of theſe Cmmenda's was 
either evident Profit, or Neceſſity. He to 
whom the Church is commended hath the 
Fruits and Profits thereot only for a certain 
Time, and the Nature of the Church's not 
changed thereby; but is as a Thing depols 
ted in the Hands of him to whom it is com- 
mitted, who has nothing but the Cuſtody 
thereof, which may be revoked. Terms de 
2 Ley [ub hoc Tit. 

3. All Commenda's are Diſpenſations. Paln, 

469. 21 „„ 
4. Commendare nibil aliud eft quam dj» 


$676. Dar; 75. b. ” 


5 It is to be noted, ſaith Mr. Attorney 
General Davis, quod Commenda eft quædam 
Proviſioz; and therefore Gomes in Regula Idio- 
wets faith, quod commendare eft providere, & 

Commenda comprehenditur ſub quibu ſ 
eme Regulis de Proviſione loquentibus. Dav. 

b. 
* By the Canon Law it is declared Nod 
commenda Kccl. is nothing but commendatio 
Eidleſie ad cuſtodiam alterins; and therefore 
Decret. Canſ. 21. 9. 1. Tit. S plures, the 
Ghff. faith, Commenaare nibil aliud eſt quam 
kejonere. Dav. 15. b. 

. Diſpenſatio eſt Relaxatio Furis, and per- 
mits that to be done, which the Law had 
prohibited, or forbidden before. 12 H. 8. 6. 4. 
Dav. 69. a. - 25 . 

8. Diſpenſationes, ſaith the Canoniſt, non 
debent trahi ad Communem Legem. Dav. 
| 81. 2, 

9. Pope Leo the 4th, Anno Domini 848. 
aut eo circiter, firſt invented the Commen- 
dan, Lib. Decret. Cauſ. 2 Queſt. 2 Day. 19. a. 
10. Diſpenſation eft provida Relaxatio ma- 
i probibiti utilitate vel neceſſitate penſata. 
Palm, 476. 

11. A Diſpenſation takes away and pre- 
rents the Offence; but a Pardon only takes 
away the Puniſhment. Palm. 476. 

12, The Intention ought to be regarded, 
nd not the preciſe Words in the King's 
Grants, Palm. 476, The Earl of Salop's 
Caſe. 9 Co. | 
13. Every Appropriation compriſes in it 


hae and retain the Benefice in Pepetuity, 
S 4 as 
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« Diſpenſation to the Parſon impar/onee to 
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for the moſt part, upon creating of Biſhop, 


may be Eccleſiæ Curatæ, vel non Curate, 


Jura Eeclefiaftich; 
gs appears from Grendon's Caſe in the Gy 
503. Dav. 73. 4, ken N 
14. It is an uſual Practice, that the King, | 


grants unto them to hold their Benefices i 
Commendam, which is good againſt the Pa 
tron, becauſe the Preſentation belonged to 
the King, and that is as great a Prejudice u 
the Patron, as if the King himſelf had pre 
ſented thereunto. Cro. Blix. 527. 


2. The Sorts. 
1. General. 


1. Commenda, ſeu Commendatio Ecclif# 
are diverſe, according to the Nature of the 
Church, and the Limitations or Contino- 
ance of the Commenda; for a Commenti 


and it may be Temporanea, (vix.) for a Time 
certain, as for fix Months, or perpetull 
(viz.) during the Life of the Commends 
tar y. Dav. 16. a. | 

2. Commendams are of three Degrees, one 
Semeftris, another perpetua, vel ad vitan, a 
Third intermedia, or dintarna, fed limitats 
which is called ſometimes femporaria, or ten. 
poralis, or ad certum temporis ſpatium limils 
ta. Hob. 144. | | 
3. Commenda proprie difia & impropiit 
dicta, the Difference. Palm. 47). 

4. Dodderidge ſaid, there are two Sorts of 
Commenda's, the firſt, retinere priora Benef- 
oa, the Second, recipere qualiactngue. Pala. 
477. 


— 


2. Cotte 
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2. Commenda Semeftris. 


'Commenda Semeftris grew out of a natural 
Equity, that in the Time of the Parron's 
Reſpite given him to preſent, the Church 
ſhould not be without a proviſional Paſtor, 
which was a Law of Neceſſity agreeable to 
the Law of Nature; and this might, upon 
the ame Reaſon, be continued with Reve- 
nues, ſo long as the Patron's Reſpite laſted ; 
but after the Lapſe juſtly incurr'd, the Com- 
mendam is to ceaſe, or then the Ordinary 
may collate ; for Natura appetit perfectum & 
hmm, neceſſarium extra terminos Neceſſitatis 
im eff bonum. Hob. 144. 


3. Temporary. 


A Commenda Temporary, more than for 
bx Months, and leſs than for Life, cannot 
tand with the Rule of the Common Law. 
Hab. 149. 


4. Perpetual. 
1. What, and its Continuance. 


1. A Commenda perpetua is during the 
Life of the Commendatory tantum, and an 
Appropriation is in Perpetuity. Dav. 8 f. . 
2. Commenda perpetua can be for no leſs 
than for the Life of the Commendatory ab- 
lute, Hob. 143. 

3. Hill. 
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the Benefice in the ſame Perſon and State 
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3. Hil. 8 Geo. 2. Banco Regis. They, 
ſhop of Landaff and the King. My Lord 
Chief Juſtice, delivering the . Reſolution of 
the Court, ſaid, he agreed that a perpetu 
Commendam-capere for the Life of the Com. 
mendatory amounted to a Preſentation, an 
fo his Lordſhip ſaid was Dav. 82. l 


5. Commenda Recipere & Retinere, 1 
1. What, and whether good. 


1. A Commendam retinere is no Commen. 
dam, tho? commonly ſo called; but is only 
a Faculty of Retention and Continuation of 


wherein it was, notwithſtanding ſomething 
intervening, &c. Hob. 143. 0 
2. A Commenda for fix Years retiner 
good. Palm. 464, 465. Vide Hob. 156 
Jau. 25. TOTS Trig 1 by | 
3. The Words of the Stat. 21 H. 8. may 
purchaſe Licence to receive and keep two 
Benefices with Cure, and the Words of Di- 
penſation are, Recipere && Retinere; and 3 
by Inſtitution the Church was full of him, 
he could not purchaſe Licence to receive ® 
what he had before, and the Words are i 
a Conjunctive, Recipere & Retinere; ſo that 
he might not retain what he could not fe. 
ceive; and it bath been adjudged, that he 
who is only inſtituted is ſaid to have a ge. 
nefice with Cure; and of this Opinion we 
all the Juſtices and Barons of the Excheque! 
4 Co. Digby's Caſe, fo. 78. b. 79. 4. l. 50.6 


4 The 


The Licence for Pluralities being Re- 
wo (4 Retinere when the Church was full 


ready, and he could not retain what he could 
not receive; for the Licence is in the Con- 
andive, Recipere £9 Retinere. 4 Co. 79. a. b. 
do a. Palm. 462. 


in general, are good, or not. 


1. Annis 6 7 Eliz. Dy. 233. a. Jobn 
Puckburſt, being elected to the Biſhoprick 
of Norwich, before his Creation, obtained a 
Diſpenſation from the Archbiſhop of Canter- 
bury, by Virtue of the Statute of Faculties, 
to retain a Parſonage, which he had before, 
| in Commendam pro tribus annis, (viz.) a tertio 
Santi Michaelis in Anno Domini 1560. uſq; 
idem Feftum, which ſhould be in anno 
1563; before the firſt Feaſt of St. Michael, 
Pukhurſt is created Biſhop, and after reſigns 


ad it was adjudged that the Church voided 
his Reſignation, which proves that by 


Parſon till he had reſigned, Vide Nat. Br. 
36. H. Dav. 7. B. 5 


den the Incumbent is choſen Biſhop of a 
ace in Ireland, and, before Conſecration, 
lth a Diſpenſation to retain the former 
hurch in Cormmenda for ſix Years, and ſur- 

; | vives 


—_— 9 1 
9 * - 0 | 
\ : . 

In * * 1 F a N N | 


bim by Inſtiturion, he could not pur 
. or Fe to receive what he had al- 


6. Whether Commenda's and Diſpenſations 


the Benefice ; and the Queſtion was, if this 
benefice vacavit by the Reſignation of Pack- 
birt, or by his Promotion to the Biſhoprick, 


Virtue of this Diſpenſation he continued 


2. B. grants the next Avoidance to F. S. 
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vives the ſix Years - the King preſents 72 
00 


who was inſtituted and inducted and dle. 
the Affignee of F. S. preſented, and th 
Grantor, or his Heir, preſented ; where. 
upon the other brought a Gant impeli, 
wherein theſe Points were reſolved. 1. That 
the Biſhoprick in Ireland made a Ceſſion of 
the Church in England. 2. That notwith- 
ſtanding the Word Commenda, yet being 
Retinere, he held in Title notwirhſtanding, 
3. That the Diſpenſation Retinere for fix 
Years is good, and during which Time he 
continues full Incumbent, not to make hin 
Parſon for the fix Years, but in ſuch Man- 
ner, that during the fix Years the Canon 
ſhall not meddle with him ; and therefore if 
during the fix Years he reſigns, the Church 
is void by Reſignation, 4. There wa a 
Difference amongſt the Jud es, if the Dil. 
penſation for fix Months ſhould ferve ti 
King's Turn; but it was refolved that ths 
Grantee was barred. | 

3. In Quare impedit, the Queen made her 
Title by Lapſe, /zr le Stat. 21 H. 8. the ln. 
cunibent having taken a ſecond Benefice 
The Defendant pleads his being Chaplain to 
Lord Morley, and a Diſpenſation from the 
Archbiſhop of Canterbury, according to the 
Statute, and Confirmation, Ec. and on Oh 
demanded, it was demurred in Law; be. 
cauſe in Letters of Diſpenſation the Wor 
were mentioning two Benefices to be of ſuch 
Value, unimus, anneximus, & incorporamis 
the ſecond Benefice to the firſt, without the 
Mord of Diſpenſamus for taking thereof; 
and the Queſtion was, whether theſe Words 


ſhould enure to a Diſpenſation; * 
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ent hy the Serjeants, it was argued 


that it could not; for the Purpoſe of him 
who made it was to make an Union, and 
* cannot be an Union; for that ought al- 
ways to be by the Ordinary and Patron, 
and when it fails in the principal Intent it is 
void in Law; and the Purpoſe to make an 
Union appears, the Words being Incorpora- 
mus, Cc. which is not uſed in a Diſpenſa- 
tion, and that he ſhould hold ir fine Liceutia 
Dixeſana, and that after the Incumbent's 
Death it ſhould revert to its proper Nature, 


that will not enure thereunto ; for Voluntate 
and Poteſtate repugnantibus, all is void; and 
an Union and Diſpenſation are of different 
Natures, an Union making of two Charches 
one; but a Diſpenſation leaves them as be- 
fore, and ſuch Diſpenſations of Pluralities 
in the Civil Law are called Gratiæ, & ſtricti 
faris, quia odioſæ ſunt ; and therefore where 
a Diſpenſation was to hold a ſecond Living 
de Donatione, Diſpoſitione, vel Preſentatione 
eyuſcunque, and a College had an Advowſon 
which became void, and they uſed by E- 
lection to make Nomination thereunto, and 
they choſe him who had this Diſpenſation, 
who being preſented was inſtituted and in- 
ducted, this Diſpenſation was not ſufficient 
to retain, becauſe he had not the Word 
Eleftion therein; but è contra, it was argued 
dy Doctors Crompton: and Fountaine, that the 
Diſpenſation was good ; for there is a Diffe- 
rence between a perpetual Union and a 
Temporary pro Vita Incumbentis; for in the 
ſt, it cannot be without the Patron and 
Ordinary, 


ty Doctors Steward, Day, and Farrington, | 


which are not the Words of a Diſpenſation, 
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Metropolitan without them, for there thei 
are at no Loſs; for the one had his Preſen. 


perly where there is an Annexation of one 


Perſon, which is temporary, and that * 


* I 7 . 
6 - 
we 1 , * b * a 1 
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ordinary, for thereby a Loſs acerbes 4 
them; but in the ſecond, it may be by the 


tation, the other his Admiſſion before the 
Union, and after his Death it ſhall revert t. 
the firſt Eſtate, and ſuch an Union, in ther 
Law, is called Paliata Diſpenſatio; and that 
ſuch an Union may be appears by expres RW" 
Words of the Statute 21 H. 8. that one ul 
not retain a ſecond Benefice, any Licence, 
Union, or Diſpenſation to the contraty, 
Oc. and there it is not intended a perpetul 
Union; for, by ſuch an Union, tw 
Churches are but one, and in ſuch a Caſe, 
he may take a ſecond Benefice with a Di. 
penſation, &c. And afterwards all the Ju- 
ſtices reſolved, beſides Anderſon, that it ww 
a ſufficient Diſpenſation ; for it is not of Ne. 
ceſſity to have the Word Diſpenſation; but 
the Matter is, whether it may be, in Effet, 
a Diſpenſation, and if the Circumſtances 
prove it, it is ſufficient, and the Union is pro- 


Benefice to another perpetually; yet it s 
alſo when there is an Unity of them in one 


here, though not ſo properly as the other; 
wherefore it was adjudged for the Defer- 
dant. Cro. Eliz. 719, 520. Vide Jones 394 
Ao. 434. Hob. 157, 158, 327. Het. 41. 
Pau. 19, 20. Dav. 68. Doc. & Stud, 120. 
Palm. 344, 457. Noy 98. Fo. 158. Dy. 
233. Pau. 24. 2 Cro. 691. Palm. 344 © 
351. Hide Caſe, Biſhop of Armagh and Dr. 
Whaley and Attorney General before the 


Houſe * Lords 21 April 1731. 5 


10 8 © OW 12 
e; . The Power of granting them, but dele- 
7 gated and limited. wad 

g 1 The Power given to the Archbiſhop, 
e 4 Dean and Chapter, by the Statute, and 
rue Meaning of it concerning Faculties 
1 vid Diſpenſations, Lord Hobart calls Aut ho- 
„ ordinariam, limitatam, E delegatam. 


Hob. 143. 


5 2. The Queen, by her Prerogative, with- 
but the Archbiſhop, may grant to a Biſhop 
bed a Church in mmendam. Cro. E- 
„ bot. For this Authority veſted in the 
» Wcbbiſbop is but derivative from the Crown. 


8. What neceſſary to Diſpenſations. 
I. Ceneral. 


1. By the Canon Law the Conſent of the 
Patron is requiſite, where a Benefice is gi- 


tations. 


Cwon, the Conſent of the Patron & eorum 


w- o- CN co CC r ow oo 5 to 


tor, & habet Titulum Canonicum. It doth 


ſn, Ge. Hob. 144, 145. | 

3. If the Archbiſhop ſhould commend to 
i church void, Licet Patronus non conſenſe- 
, his Commendam would be void ; tho the 
Utron ſhould after Conſent. Hab. 152, 


ren in Commendam. Dav. 74. a. b. and Ci 
2. To the making of a Commendam by 


i ledi poſſunt muſt be had. The Biſhop is 
dt Prælatus, but Procurator, Adminiſtra- 


Wot make fructus ſuos, but ad providendum 
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7 Jura Ecclefiaſtica; 
1.654, 55. Dy. 87. Fitzb. Nat. Bf. 30 0 
25 E. 3. 24 ö — Ne 


2. Incidents. a 
A Diſpenſation to make a Title ought 
to haye three Incidents: 1. It ought to by 
Recipere and converted in uſus 1. 
2. It ought to be in utilitatem Ecclefie wl 
perſonæ. 3. There ought to be the Aﬀen 
of the Patron. Palm. 47). 7 


3. Ti erms or Conditions may be annexel 
thereunto. N 


As the Archbiſhop is to grant Diſpenſs 
tions at his Diſcretion, ſo he may an 
what Conditions he pleaſes to his Diſpenl 
tions; as that he ſhould preach at ſuch cr 
tain Times in the Year; or that he ſhould 
be reſident at certain Times; or that be 
ſhould obſerve the Diſcipline of the Church 
or that the ſecond Living ſhould be within | 
a Diſtance, or the like. Ao. 465, 561. 


4. Wherefore to be granted. 


1. Commendam is to be granted Neceſd 
evidenti, vel Utilitate Eccleſia ſuadenit, 
for Want of Paſtors, as was in the Infane 
of the Church. 1 Rol. Rep. 452 
2. Pro evidenti Neceſſitate ant wilitat ! 
ole ſiæ Lex permittit, Se. Cow. Int. ſul 

| hoc Tit. 


Jura Ettleſiaſtica. 
4, Ommenda's are to be either in Caſes of 
Neceſſity, or Utility of the Church. Da- 


1 with Cure ought hot to be 


eſſity, or for the Church's Advantage, vis. 
o ſupply the Cure till Proviſion made of a 
Cficient Incumbent; and therefore it was 
wrovided by the Council of Lyons, that a 
wfochial Church ſhould hot be given in 
i Commendam, niſi ex evidenti Neceſſitate 
we! utilitate Eccleſie, & quod talis Commenda 
ultra Semeſtris temporis Spatium non duraret, 
y quod ſecus factum fuerit fit irritum ipſo 
Wire, Cc. Decretal. c. Nemo; but Bene- 
es ſas Cure might be given by the Canon 


is might ſay, quod Commenda eft quaſi Co- 
Enedendd, quia Eccleſia que traditur in Com- 
mendam, quaſi comeditu? & devoratur, and 
uch Benefices might properly be given in 
mjetuam Comendam, ſumma ſummarum Tit. 
Cmmenda, Articul. 1 £9. 2. By which it ap- 
that a Vicarage being a Benefice with 
re might not be given in perpetuam Commen- 
un by the ſaid Canon; by the Gloſs upon 


lad, quod ita Conſtitutio non comprebendit 
lunanum Pontificem, ideo Romanus Pontifex 


5. How to be granted. 


The Stat. 25 H. 8. as to ſuch Diſpenſa- 
ns as the Archbiſhop is to grant, tath 
give Wotds in it, namely, that all Diſ- 
You I, penſations 


"ven in Commendam, unleſs for evident Ne- 


Lan for Suſtentation of the Commendatory, 
wad menſam; and in this Senſe the Cano- 


mich Canon, 6 Decretal. cap. Nemo, it is 


eſt in perpetuum commendare. Dav. 16. a. 
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Jura Eccleſiaſtica, | 


penſations which the Archbiſhop is to 


ſhall be granted in Manner and Porn fl 


lowing, and not otherwiſe, as ſaith the $4. 
tute, (that is) the Archbiſhop ſhall make - 
an Inſtrument under his Seal, Oc. J. 8 ; 
562. e TR 
6. In what Time to be granted. . 
1. A Diſpenſation comes too late after 
Inſtitution ; for by Inſtitution Eccleſia n 
O conſulta exiſtit againſt all Perſons, except i 
the King; for when the Biſhop upon Ee 
mination admits him able, then he inſtitu ;+ 
him, and faith, iſtituo te ad tale Benefcun i, 
S habere Curam Animarum of ſuch a Patin 
& accipe Curam tuam & meam. Vide 3 H 
13. Tho' as to the Temporalties, a thei u 
Glebe, Cc. he hath not the Frechold ini p: 
them till Induction. Vide Hare and Bu e 
ley's Caſe, Plow. Com. 528. And Lodi, 
Coke obſerves, quod per generale Confiliun L140 \ 
terenſe tentum ſub Innocenti Papa tertio ft ti 
tum eſt, quod quicunque receperit aliquod Bec 
ficium habens Curam Animarum annexan, Wil 
prius tale Beneficium obtinebat, co fit jure i v 
privatus, & fi forte illud retinere contender" ed 
alio etiam ſpolietur; Is quodque alterus gl nn 
ferat cui merito viderit conferendum ; a u 
this Council was held Anno Dom. 121th 
By which it appears, that by the Taking 08 x 
a ſecond Benefice the firſt is void ip/o 71 
and the Patron may preſent; and on tig e 
general Council are the Books 9 E. 3. 22. vt 
Io E. 3. 1. (where the Council is mente; 
ed). 24 3 a. 11 H. 4 37. 14H17 th 
28. 14 H. 8. 1). Fitz. Nat. Br. 3. fe 


4 Co. 79. a. Dy. 346. 4. b. "i 


Jura Eccleũaſtica. 
2. It hath been adjudged, that where a 
Clerk was preſented, admitted and inſtitu- 


of eight Pounds, and after, but before In- 


ning with Cure, and thereto is inducted, 
| that the firſt is void by the Stat. 21 H. 8. 
for the Words of the Act are, if any Perſon 


and take another, Sc. and he who is inſti- 
tied to a Benefice is ſaid in Law to have 
gecepted a Benefice; and Popham, Lord 
Chief Juſtice, ſaid, tho* by Inſtitution to 
the ſecond Benefice the firſt is void ſans aſ+ 
an Deprivation ou Sentence, yet no Lapſe 


more than when the Church becomes void 
by Privation, or Reſignation, and et the 


bed, and preſent ;- quod fuit conceſſum per to- 
un Curiam. 4 Co. 79. b. 75. b. Vide Dy. 
Weſton's Caſe, 347, 348. O, As to the No- 
tice, and vide poſt, fo. 28 5. Caſe 2. fo. 286. 
Caſes 4 and 5. | 5 

3. One Merrick, Parſon of Norton, of the 


ed to the Church of Stanes, and admitted 
ad inſtituted to it; by which ſecond Inſti- 
tation the firſt Church was void; yet before 
the Induction he obtained a Qualification 
ad Diſpenſation Ecclefiam de Stanes reci- 


Wich was void before. Vide 18 Eliz. Dy. 
34). Dr. Meſton's Caſe, ' Dav. 78. a. So 


Perhetuany Commendam is void ; but it the 
1 Be- 


ted to a Benefice with Cure above the Value 


dition to the firſt, he accepts a ſecond Li- 


having one Benefice with Cure, Ec. accept 


incurs againſt the Patron ſans Notice, no 


Patron might take Notice of it, if he plea- 


Value of eight Pounds a Year was preſent- 


hre & retinere quoad vixerit, Ec. yet it 
eme too late to preſerve the firſt Benefice, 


hat a Faculty to take a void Benefice r 
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Benefice be full of an Incumbent a Faculy 
may be granted to ſuch Incumbent to ret 


Faculties to take Benefices vacantia, vel a 


the King might remove ſuch Proviſor by 


Jura Eccleſiaſtica; | 


it in perpetuam Commendam, non obſtante hi 
taking another Living incompatible, Da 
78. a. And therefore the Bulls of the Pope 
of Proviſions, which were in the Nature of 


catura, never made the Proviſors Able 90 
take and occupy a Benefice which ſhould be 
void of his own Head, ſaus Inſtitution, Ad. 
miſſion, or Induction ; for in ſuch Cafe he 
ſhould have been an Abator and Diſturber, 
and Quare impedit would lie againſt him; 
but if ſuch Proviſor had been admitted, in. 
ſtituted and inducted, then he ſhould be fe- 
moved by the Statute de Proviſorihus 
29 E. 3. 44-4. 11 H. 4. 213, 229. Bu 


Quare impedit after Inſtitution and Indu- 
tion, 19 E. 3. Fitz. Quare nom admiſi . 
Dav. 18. a. OI WE 
4. A Diſpenſation, as a Chaplain to hold 
a ſecond Living, comes too late, being af- 
ter Inſtitution, and before Induction. I. 
434 to 448. incluſive. Jide Stat. 21 H.8, 
and 25 H 8. | 
F. 11H. 4. It is agreed, that if à B. 
ſhop purchaſe a Commendam to retain du 
other Dignity with his Biſhoprick, after E 
lection, it is good; but after Creation, 4. 
ter. Mo. 443. | 
6. Where Diſpenſation comes after Inſt: 
tution and Induction to a Benefice, or a, 
ter the Creation of the Biſhop, it cone 
too late, and cannot enable him to retain 
Dav. 71. a. b, 


* I 


* 


— 


Jura Ecclefiaſtica, 
1, In the principal Caſe the Grant of Diſ- 
penſation came ſoon enough, tho? after E- 
legion, being before Conſecration, and in 
Cafe of Tranſlation, before Confirmation. 
Palm. 47/4, 475. | 55 
8, Ir +: Abe by Holland's Caſe, 4 Co. 75. 
that John May having the Parſonage of 


be nb Creake, which was above the yearly 
(8 Value of eight Pounds, accepted another 
be BY Benefice incompatible, ſo that the firſt was 


yoid, and after was elected to the Biſhop- 
rick of Carliſle ; and before his Conſecration 
he obtained a Faculty of Retainer ro hold 
the Parſonage of North-Creake in Commen- 
lon, & Fructus & Emolumenta ad uſus ſuos 
mmertere, Ec. yet it was adjudged that this 
Faculty could not help him for the Benefice 
which was void ; for that he was not Parſon 
Wt the Time of the Diſpenſation granted ta 
tim, Dav. 77. b. 18. a. 


old 9. By the Rule of Canon Law, he who 
„ comes in by Commendam, nom eft Pralatus, 
Mo % Procurator tautum, & eft niſi Cuſtos, ſeu 
„ 4ininiftrator, & jus in Eccleſia non habet. 


b Decretal. cap. Nemo, & Conſtit. Othoboni, 


Bi- BN De Commendis Eeclefiar. fo. 65. and 
" herewith agrees 29 H. 8. 15. where it is 


lid, that the Cardinal of Prł had the Ab- 
bey of S. Albans in Commendam, and yet 
"as not Abbot. Dav. 76. b. Yet this Dif- 


ſented to a Benefice with Cure, and -be 
thereto admitted, inſtituted and inducted, 


© preſented ro another Benefice incompa- 
idle, or elected to a Biſhoprick, and before 
Mition to the ſecond Benefice, or be 


— created 


ference was agreed, that if a Clerk be pre- 


b that the Church is full of him; if after he- 


7 
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Diſpenſation to retain the firſt Benefice yer. | 


voidance, and in ſuch Caſe the Church dath 


* ' 


Jura Ecclefialtice” 


created a Biſhop, he obtain a. Faculty c 


petuæ Commende, which is for his Life, thi 
Faculty or Diipenſation ſhall be of ſuch Ef. 
fe&, that the ſaid Benefice ſhall not be void 
by the Acceptance of the Second, or by the 
Promotion to the Biſhoprick, but that he 
ſhall remain full and perfect Incumbent of! 
the firſt Benefice during his Life. The fa. 
culty or Diſpenſation in ſuch Caſe was ng 
'Tort or Injury to the Patron; for the Pa 
tron could not preſent again till the next J. 


not become void by Reaſon of the Diſpen- 
ſation, which prevents the Avoidance, id: 
Re buff. de praxi Beneficior. 3 Part. Signatut | 
Papa diſpenſit cum promoto ad Epiſcopatum ut 
retineat ſua Beneficia, poterit retinere etian 
gue ſub Patronatu Laicor. ſunt, quia non gi 
tur de præjudicio Patroni, cum mon vacat bt- 
neficinm'; for the Law which ordains that 
the firſt Benefice ſhall be void by Accepts 
ance of a Second may be diſpenſed with; 
and the ſame of the Law which ordains, 
that when a Man is made a Biſhop that hi 
other Benefices ſhall be void, as Thirming 
{aid, 11 H. 4. 213. 5. For thoſe Laws welt 
made by Eccleſiaſtical Policy; and there: 
fore the ſame Policy may diſpenſe wt 
them; but the Law which prohibits Tort 
or Injury to a third Perſon may not be di. 
penſed with, for the Reaſons above; and 
therefore the Benefice which is once void, 
and the next Avoidance come to the Patton, 
may not be taken and occupied by Virtue q 
gny ſuch Licence or Faculty ; and — f 


Jura Eceleſiaſtica. 
ing to this Difference are many Caſes ruled 
i the Books. Dav. 16. 5. J. 4. 


J. To whom may not be granted. 


A Commendam cannot be to a Man's Self, 
or to hold the Living which he then hath ; 


for my own Benefice cannot be recommend- 
ed to me. Hob. 144. Vide the Evils thereof. 


8. Whether Commenda's or Diſpenſations 


noed to be enrolled. 


Y made Biſhop he obtained a Diſpenſation 
from the Archbiſhop of Canterbury, Tempore 
Regine Eliz. to retain the ſaid Benefice in 


vanced to any Biſhoprick within the Realm 
pro tribus Annis, (viz.) a Feſto Santi Mich. 


eſet anno 1563. but the Diſpenſation was 
not inrolled in Chancery, as the Statute 
j 14.8. directs; nor in any other of the 
ueen's Courts; but only in the Arch- 
bihop's Regiſter; and before the faid firſt 
Feaſt of St. Michael he was made a Biſhop 
and then reſigned the Benefice; and whe- 
ther this was good or not, was the Queſtion 
upon the Iſſue, ſi vacuit per Reſgnationem 


Ws found gν,f,ẽDecleſia vacavit per Reſiena- 


for that is no more than a Faculty to retain; 


Park burſt, Biſhop of Norwich, was Parſon 
of C. in Glonceſterſhire, and before he was 


Cmmendam, notwithſtanding his being ad- 


Ano Dom. 1 560. uſque ad idem Feſtum quod 


#95 Johannis Parkhurſt, vel uon, and Iſſue 


Monem, Ec. Dy. 233. a. b. Fitzh. Nat. Br. 
| 5 4 kh 4 36. H. 


2 80 


36. H. Dav. 77. b. Vide paſtea, whethy 
neceſſary for Chaplains to ſue out Diſpeaſy 


Dav. 79. 4. TS 
ry for Tempus Semeſire; and therefore ſuch 


Adminiſtrator tautum & Cuſtos Eccleſie ; and 
ſuch Commenda 72072 eft Titulus, nec facit Ti 
talum, [ed eft guoddam Depoſttum, till a ſuff. 


Jura Eccleſiaſtiea; 


tions. 


9. Pho may be, and what nere tl 
Commendatory hath therein. 


1. In ſuch Caſe the Incumbent holds one 
by Title, the other 7 Commenda, (vis.)tha 
the other Benefice might be commendeq 
and committed to his Cuſtody and Care il 
an able Incumbent might be provided for it 


2. Commenda temporal;s is but Sequeſtrt 
tion, and may be granted by every Ordina- 


Commendatory on eft. Prælatus, nec Mi. 
ritus Ecclefie, nec facit fructus ſuos ; ſed 


cient Incumbent can be provided; and 
therefore ſuch Commenda is commonly grant: 
ed when the Patron doth not preſent an 
able Perſon, or when the Church is litigious 
Dav, 82. ö. 1 EY 
3. Commendatorius perpetuus fructus recpil 
confert, locat, & omnia alia facit ſicut haben 
Titulum. Com menda perpetua non poteſt ft. 
vocari, faith Rebuffus. Dav. 83. 4. 
4. Faculty or Diſpenſation to hold a he. 
nefice iz perpetuam Commendam is good and 
effectual only to ſuch Perſon who is col: 
pleat and perfect Incumbent at the Time 0! 


the Diſpenſation made to him, and * 


— — m Fm. LS 
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Jura Eccleſiaſtica. 


him who hath nothing in the Benefice at the 


Time. Dav. J. b. ; 
5. If the Grant. be recipere in Commenda, 


ſuch Grantee is ndt plenary Incumbent. 
palm. 400. | 


6, If one who hath a Diſpenſation to 
hold his Rectory be created a Biſhop, and 
ifter the Patron preſent another Incumbent, 
who is inſtituted and inducted, the Biſhop 
hall, have Spoliation againſt ſuch Incum- 


bent, which proves that his real Poſſeſſion 


in the Parſonage always continued by Vir- 
te of the Diſpenſation ; ſo that a Faculty 
or Diſpenſation to hold a Benefice in perpe- 
nam Commendam is good and effectual to 
ſuch Perſon only who is full and perfect In- 
cumbent at the Time of the Diſpenſation 


made to him, and not to him who hath no- 
wchng in the Benefice. Dad. 77. b. 


J. The Chaplain of a Lord ſufficiently 
qualified with the Teſtimonial of his Maſter 
loaned and ſealed, that he is his Chaplain 
and alſo having a ſpecial Diſpenſation for a 
Plurality, and being actually advanced to 
ſuch Plurality, ought to enjoy it for Life, 
notwithſtanding the Death of his Maſter, 


or his Departure from his Service. Per Opi- 


wionem Catlin, Saunders, and Dyer. Dyer 
312. þ, | 1 
8. If a Baron retain three Chaplains, and 
they are all advanced, and then he dies, 
they ſhall retain the Livings they were law- 
fully ſettled in before. 4 Co. 119. 4. 


10. Whether 
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I. The Stat. 21 H. 8. js only in Afirm- Wl © 


cleſiaſtica 
ca, 
171 1 SR 


e ay) 10. Whether be TT pay 2 bum 


1. ger in by the firſt Tit, ure 
Mall not rad Firſt. fruits. Palm. 350, Fi Cin 
'Dav. 16. © | io ! 
1 2 Commendatory fernere ſhall not bu 
Firſt-fruits; for they are to be paid to the Mind 
King after Induction; and therefore where i : 
there is no Induction there is no Firſt-fruits, u 
but Commenda retinere & recipere amounts to 5 
Inſtitution. Palm. 465. Hank. 11 H. in. 
16 B. 4. r Quart 2 60. 9 E. 3. 20 Du 


$4 1 
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1. General, S > ol on. 0.5 

©. : ” fe 

The gerte of Dipentslloss an * Fal 0 
dies in England are 21 H. 8. 25 H. 8. Them 
Statute for the ſame Purpoſe in Vela s 
28 H. 8. cap. 20. Dav. le Caſe de Commen- 0 
N 73. 4. 5. eee an 


2. K f K 25 H. 8. | to 
1. How'to be conftrued. d 
ance of the ancient Common Law, as ap- 
pears in Hollaud's Caſe. 4 Co. wherewiti t 


agree the Books. 24 E. 3. 33. 394 * 
44. a. and Fitz, Nat. Br. 34. L. 


2. It 


Jura Eccleſiaſtica, 


„ It was ſaid, the Stat. 21 H. 8. cap. 13. 


Baron, who by the Statute might retain 
three Chaplains, be made Warden of the 
Cinque Ports, who might have one Chaplain, 
o Reſpect of his Office; yet he ſhall have 


ind be made an Earl, he ſhall have but five 
in all, & ſic de ceteris. 4 Co. 90. a. b. 
118. a. 


Plralities; as Things moſt pernicious to the 
grvice of GOD and Inſtruction of his People; 


to an Archbiſhoprick, or a Baron made a 
Knight of the Garter, or Warden of the 


ſc de ſinilibus, quod fuit conceſſ. quia difficile 
ef ut unus homo vice duor. ſuſtineat. 4 Co. 
118, a, 1 0 TIA 

4. Coxe, Chaplain to the Archbiſhop of 
Canterbury had a Benefice of the Patronage 
and Gift of Queen Elizabeth, and he ob- 
tined a Diſpenſation of Triality from the 
| Archbiſhop, who was his Lord and Maſter, 
to take, have and enjoy three Benefices in- 
compatible, and the Queen confirmed it un- 
der the Great Seal, with theſe Words, ita 
fwd omnibus & fingulis in eiſdem Literis ſpe- 
cat. frui, uti, & potiri valeat libere, quiete 


proviſo, aut aliqua alia re, cauſa, vel materia 
ſacungue in aliquo non obſtante, &c. By 
ce whereof he obtained two other incom- 
| patible 


dall be taken ſtrictly againſt Pluralities; 
ind therefore it hath been held, that if a 


tut Three; and ſo if a Baron have three, 


3. Stat. 21 H. 8. of Pluralities to be con- 
frued ſtrictly againſt Non- reſidence, and 


and therefore if a Biſhop be tranſlated 


nde Ports, he ſhall have but Three; 8 


C inipune abſque impediments, c. aliquo ſta- 
bito ad vel reſtrictione in contrarium edit. & 


9 
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to the Intent of the Act; but by the Act 2;, 


Force. Et proxim. Term. Fudicium datun 


17. circumſcribed the granting Commendams 


Jura Ecclefiaſtica, 
patible Beneffces; and whether the fr} af 
the Three was void by Stat. 21 H 8. 9 


not, was demurr'd in Law on a Quare in. n 
pedit brought by the Queen againſt Cys l, 
and the Biſhop. Whereupon a great Ove. te. 
ftion was, and eſpecially amongſt the C. WR $1. 
hans, whether the ſaid Act 21 H. g. was . Dea 


vived by the 1 Eliz. in the Articles and 
Points concerning Diſpenſations for Non- 
reſidence or Pluralities, which were repealed 
by the 1 & 2 Ph. & Mar. Note; that ſo 
much of the Stat. 21 H. 8. which concerns 
the procuring or obtaining of Diſpenſations 
from Rome for Pluralities or Non-reſidence, 
and all Sentences and Words concerning the 
fame; And alſo the whole Act of the 25th 
for granting Diſpenfations at Canterbury, are 
repealed by the Act 1 & 2 Ph. & Mar. c. 8 
and by the Act 1 Els. 1. the whole Act 10 
2 Ph. & Mar. is repealed; and alſo this Part 
of 21 H. 8. and there are no Words of Re. 
vivor of it; for it had been meerly contrary 


which is revived, there is a Proviſo and Re- 
ftraint to Canterbury for Diſpenſations dero- 
gatory or contrary to the Act 21, which 
affirms the 21ſt to be now in Eſſe and 


fuit pro Dom. Regina fine Arguments. Dy. 
351. b. 352. a. oy | 
5. Hill. 8 Geo. 2. Banco Regis. The Bil 
of Landaff and The King. Lord Chief Ju- 
ſtice ſaid, that the Stat. 25 H. 8. 1. $0. 3 


and fays, that they ſhall not be granted but 
upon ipecial Cauſes mentioned in the Pet. 
tion. 
| 2. Ha- 
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2. Statute 21 H. 8. 
1. To whom, and what it extendeth. 


I. The Stat. 21 H. 8. cap. 13. of Plurali. 
tes extends only to Benefices with Cure of 
Smls ; for by the expreſs Words of the Statute, 
Deaneries, Archdeaconries, and Appropria- 
tions are declared to be excepted out of this 
Statute: And ſo indeed are all Livings with 
(we, which are under the yearly Value of eight 
pounds per Annum in the King's Books ; and 
Appropriations, or Impropriations, Donatives, 
Free Chapels, and other private Churches and 
Chapels erected or endowed by private Foun- 
ders, are not at all in the King's Books; nor 
deemed in Judgment of Law as Benefices, &c. 
2. One having a Benefice with Cure of 
ten Pounds a Year, or more, receives an- 
© other Benefice with Cure, and is inducted 
into it, the firſt is void, ac ſi efſet per mor- 
tem vel Reſignationem, & hoc per Statutum 
21 H. 8. But the Ordinary is not bound 
to give Notice of this Avoidance, of which 
the Patron may take Notice as well as the 
Ordinary, being by Act of Parliament, 
whereof every one is to take Notice. Dy. 
255. 129, 237. Hob. 166, 168. Dy. 34), 
352, 377. 4 Co. 75, 78, 79. Mo. 440. 
3 Cv. 719. &. As to the Ordinary's Notice, 
and vide ante fo. 275. Caſe 2, and poſt fo. 
236. Caſes 4 and 5. 
3. If a Parſon having a Parſonage take 
mother Benefice ſaus Diſpenſation, the firſt 
Benefice is vaid, and the Patron may pre- 
Ent; and this Avoidance is called a Ceſſion. 
Fitz, Nat. Br. 34 I. 

4. A 


1 ; * : 
— - ' 
» 7 


pronounced. Dy. 255. a. 37). Hob. 166, 


whatever Value in the King's Books, and i Sit 


Statutes. 
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4. A Man takes two Benefices withqy 
any Qualification at all or any Diſpenſain 
whatſoever to enable him to take, receix 
and hold two Benefices cum Cura Aus 
rum: In this Caſe, tho' he is not induded 
yet the Patron of the firſt Church very elfe ir 
may take it as void, and very well preſen 
inſtantly, if he pleaſe ; or he may, at M 4" 
Pleaſure conſider it as full, and ſo leave i in \ 
till Sentence of Deprivation be formal | 


168. 6 Co. 29, 30. | | 
5. If one hath a Benefice with Cure off fen 


inſtituted and admitted into another Living 
with Cure, having no Qualification or Dif. 
penſation, the firſt Benefice is jp/o fall 
void, and the Patron may preſent again, 
Var. 131. Holland's Caſe and Digby's Cale 
4 Co. Rep. G 


9. Chaplains capable of Diſpenſt 
tions or Pluralities. 


1. By whom, and how many each pant 
may name. 


1. General. 


IDE auter Stat. 21 H 8. and 25 H. 
how to be conſtrued. Vide ctian fe 


- . 2. Me. p 
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2 Whether an Infant Peer, may qualify for. 
Pluralities. nenne, 


n vas ruled per totam Curiam, that the 
Farl of Southampton, being but ten Years 
old and living in the Houfe with the Lord 
Admiral, to whom the Queen had put him 
n Ward, might retain and qualify Chap- 
kins within this Act, for the Words of the 
AR are general; and yet his Guardian was 
1 Nobleman, and had. Chaplains by the 
ame Act allowed to him, and the Earl of 
Suthampton was under his Cuſtody and one 


of his Family. 4 Co. 117. 4. 119. 


3. Where the Patron retaineth alove his 
Number of Chaplains allowed him by the 
Statute. „ | 


1. Which capable of Diſpenſations. 
1. The firſt retained, 


J. Gen 74 J. a ; * * 


1. A Counteſs being a Widow retains 
irt two Chaplains, which is her Number 
by the Statute 21 H. 8. cap. 13. and after 

retains a Third, who firſt obtains Diſpenſa= © 
non, yet this is void; for when ſhe had re- 
ined the two Firſt the Act was executed, 
for ſhe could retain no more than two capa- 
ble of Diſpenſation, tho? ſhe might retain as 
many as ſhe would at Law; yet as ſhe could 
but qualify 'Two for Diſpenſation, it is but 
teaſonable that he who hath ſerved longeſt 
| e ſhould 


„ 5 . ̃—Tͤn 7“, §⏑ßÜ,˖⏑—. ,,,, , , ee RO 
* — * N 1 1 Gs N 8 5 


, ES CEE 


in the Statute 21 Hen. 8. that Widens, 
Dutcheſſes, Counteſſes, and Baroneſſes might 


the Archbiſhop of Canterbury to grant Dil. 


a Ecclefiaſtieh; 
ſhould firſt be preferred. Qui prior eft tems 
Pore potior eft jure. 4 Co. 90. Vide whettir 
diſcharged or diſqualified, Ec. where the 
Widow, Patroneſs, marries again. 

2. Mich. 41 & 42 Bliz. In Com. Bonn, 
in Nuare impedit by the. Queen againſt the 
Biſhop of Lincoln and Drury, for Diftur. 
bance to preſent to the Church of Nuit 
alta in Eſſex, belonging to the Manor d 
Roding alta, and the 91 made Title by 
Lapſe in this Manner (that is) Foſſebn, the 
Patron, preſented Drury to the Church of 
Roding, which was of eight Pounds value 
yearly, Drury accepted another Beiitfice 
with Cure, namely, Teridering in Eſſex, by 
which Roding became void, and Lapſe ac- 
crued to the Queen, in Default of the Pe 
tron, Ordinary, and Metropolitan; the 
Biſhop pleaded that he claimed nothing but 
as Ordinary, and Drury pleaded the Provio 


have two Chaplains, each of which might 
obtain a Diſpenſation to retain two Bene- 
fices with Cure, and pleaded his Retainer 
by Writing which he ſhewed of Margaret, 
Counteſs of Hereford, Widow, Anno 24 F. 
liz. to be her Chaplain Domeſtical, and 
pleaded the Stat. 25 H. 8. which enabled 


penſations, and pleaded a Diſpenſation of 
the ſaid Archbiſhop made before his Inſtitu- WW th 
tion to the Church of Tendering, and after G 
his Retainer with the Counteſs for to take Bit 
the Church of Tendering in this Sort (that | &e 
to ſay) to take one or two Benefices with- WH 1h 
in 26 Miles diſtant from Roding, ou 9 le 
f | 


ſons, e incompatible ; and pleaded a Confir- 
"ation of this Diſpenſation under the Great 
wal before Inſtitution to the Church of Ten- 

ling, and fo juſtifies the Acceptance of 
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2» Miles diſtant from Roding. The Attor- 
ey General replied, and prayed a Writ to 
de Biſhop on his Diſclaimer, Sc. and to 


9% be replied, that it is provided by the 
„e statute 21 H. 8. that none, by Colour of 
okt Act, ſhould advance more Perſons to 
be Phuralities of Benefices than were the Num- 


ce Wi ber limited to them to prefer by the ſaid 

d, and that all Diſpenſations againſt the | | 
- WE5tatute ſhould be void; and he allo replied | 
+ Wind ſaid, that the Counteſs, before the Re- | 
ne ner of Drury, had retained two other | 
u Cbaplains, (viz.) Page and Gardiner, both | 
fo Wvhich were alive at the Taking of this Diſ- | 
„ eenſation, and of the Retainer -of Drury, | 
bt Wind fo Drury's Retainer void; wherefore, 
bt ec. The ſaid Drury replied, that before | 
e. Gardiner, one of the ſaid firſt Chaplains of i 
et itte Counteſs, had obtained any Letters of | 
„ Dipenſation for the Taking of two Bene- | 
B. bees with Cure, that he himſelf had procu- | 
nd Wired bis Diſpenſation aforeſaid, and had ta- | 
el den the ſaid two Benefices; therefore, Ec. | 
il- d the Attorney General demurred in Law; | 
of nd it was argued ſeveral Days, and now 

- ltis Term, and becauſe the Judges were 


N t vas adjudged with the Queen, Quia Au- 
fy leſon, Glanvile and Kingſinili held clearly, 
h- at the Chaplain firſt retained is to be pre- 
„del, and not the Chaplain who firſt ob- 
Vor. I. U tains 


Jdering, with Averment that the Counteſs. 
nas then alive, and that Tendering is not 


vided, adjornatur till Paſche 42 Eliz. when 


290: 


Jong as they remain Chaplains; nor any 


'Caſe was, that the Counteſs of Kent had 
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tains Diſpenſation, or firſt takes the ſecond 
Benefice. Walmeſley econ. Mo. fo. 561, 564, 

3. All the Court agreed, that though an 
Earl or Baron by the Statute may have two 
Chaplains capable of two Benefices; yet he 
may retain as many Chaplains as he pleaſe; 
but the firſt Two are only the Statute Chap. 
Jains to have the Privilege by the Retainer 
which ſhall not be taken from them, ſo 


ſubſequent Retainer prevent them. On f. 
liv. 839. Me: 2 


2. Though ſuch Retainer be by Parol only, 


In Qnare impedit between the Queen and 
the Bithop of Lincoln and one Skiflin. The 


two Chaplains by Patent, and a Third who 
had no Patent, but was firſt retained, and 
took two Benefices by Diſpenſation, vid 
was adjudged lawful ; for the Patent 1s not 
of Neceſſity, but the Retainer is good with 
out Patent. Mo. fo. 297. Caſe 432. Gen 
fur le Caſe, Whetcombs and Hickford en | 
Common Pleas del Exchequer, Anno 35 0 3% 
Elig. | 


2. Where all retained together. 


1. The firſt advanced. 


A Lord who is allowed but three Chap 
lains qualifies ſix by his Letters T eſtimonia 
to be his Chaplains at one Time, and a 


the Six are preferred to Six ſeveral * 
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des; the three firſt preferred are warranted 
by the Statute to enjoy ſans Danger, by 
the Opinion of Catlin, Saunders and Dyer; 
«nd the three laſt are not by the Stature to 


Three live. Dyer 312. b. and yet the Re- 
inet was not according to the Stature ; but 
m cquali Jure melior eſt conditio poſſidentis. 
4 Co. 90. a. elſe the Statute might be eva- 


200. 3 Cro. 727, 839. 5 Co. 89. Mo. 678. 


2. 


. Whether the Supernumerary be ſufficient 
y retained, or not. 


nd 


bee ſo after; tho' one or more of the firſt 
ad Wrerained Chaplains die, without a freſh Re- 
" nner. Reſolved by three Judges againſt 
n 


Card, who held the contrary Opinion. Cro. 
lis. 839. Dy. 312. 4 Co. 90. 1 Aud. 200. 
Ih, 678. 2). 

2. One is retained a Chaplain by a Coun- 
$ who hath retained her Number of Chap- 
uns before, and this Supernumerary takes 
Flralities, Adjudged againſt him. 2. 277. 
3. And where one qual.fied by the Sta- 
we retains above his Number, as he who 
Tight qualify three for Diſpenſation retains 
bur, and after one dies; yet they muſt 


ict 
nok 
the 
rt 
; le 


© 


ung out Licenſes; for quod ab initio non va- 

in tractu temporis non convaleſcet. So if a 
and Heir apparent of a Baron retain a 
plain under Sign and Seal, and after his 


ha! 
nia 
d al 
ral 


= U 2 Diſpen- 


te reputed his Chaplains, fo long as the firſt 


4% Dy. 312. . P. 88. 4 Co. 90. And. 


1. A Retainer not good at firſt ſhall not 


we freſh Retainers, elſe are not capable of | 


Fitter dies, and this Chaplain purchaſe a, 
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2 


VR 
2 
* 


= r. The Chaplain of a Lord, having tm 


that he muſt or ought to ſue a Difpenſation 


ſaith, Cure bien inde. Dy. 312. h. Il 
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Diſpenſation, theſe Letters wilt not auf 
him; for that they were inſufficient at fir 
4 Co. 90. 4. | 


4. Whether it be neceſſary for Chaplin 
to ſue out Diſpenſat ions. 


Benefices with Cure ſans ſpecial Licence of 
Diſpenſation of the Metropolitan, is nat 
any Danger of loſing his Plurality, by th 
Stat. 21 H. 8. for that the Words are nt 


Sc. but that he might ſue out ſuch Licence 
c. but, as Lord Oyer ſaith, he is in Dan 
ger by the Spiritual Law; wherefore | 


aut ea, Whether Commenda's or Diſpenſatim 
be not inrolled. Biſhop Parkhurſt's Caſe 

2, The Chaplain of a Lord having ts 
Benefices with Cure, ſaus ſpecial Licence 
Diſpenſation of the Metropolitan, is in! 
Danger of loſing his Plurality by Force 
the Stat. 21 H. 8. becauſe that the Won 
are not that be ought, or of Duty is bound 
that this Nomination of his Patron forall 
otherwiſe avail him; but that he may 
out ſuch Licence, Sc. but he is in Dat 
ger for it by the Spiritual Law; y# qus 
bien inde, /ays the Book. Dy. 312.0. / 
with great Reaſon ſure; elſe, as I co! 
tbe Coucurreuce of the Primate 15 ahl 
neceſſury to make efficacious every Nominal 
of Peers and others les grand Homes | 
Realme and State, which I take not 10 be 
much to the Honour of thoſe noble 4 
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lever it may ſerve to aggrandixe the Pri- 
2 totius Angliæ; nay, till this Fiat comes 
the Archbiſhop, the Nomination remains 
whgnificant, and a meer nothing at all; and 
if ſo, it 7s. neceſſarily in his Power whether 
luch Retainer ſpall ever be good, or not. Vide 
whether need be inrolled. | 


. 


5. How they are to plead their Retainer. 


Jin. 6 Geo. 2. in Banco Regis. Anonymus. 
Aftion qui tam was ſur le Statute 21 H. 8. 
for Non-Reſidence, and for buying Goods, 
by Way of Merchandize, to fell again. 
Mr. Agar, now Serjeant, moved for Liberty 
to plead, as to the Non-Reſidence, that the 
Defendant was a Chaplain retained, and 
that thereby he was enabled to hold two 
W Benefices, and that he reſided on his other 
Benefice; as to the buying Goods to fell 
Again, he moved to plead, that the Goods 
were bought for the Uſe of his Family; and 
likewiſe he moved to plead as to the whole 
of the Declaration, Nil debet; accordingly 


the Motion was granted. Probyn Juſtice | 


abſent, 


6. Whether they may be, and how, diſ- 
charged. | 

1. Where the Widow Patroneſs marries 
again. : 


1. A Baroneſs retains a Chaplain and 
Marries a Baron, and then the Chaplain 
| ""U $ takes 
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takes the Plurality, and good; for the i 


her Marriage. 4 Co. 119. 4. 


married before the Chaplains accepted dow 


ſhall be the Perſons qualified, and no others 


ciently qualified with the Teſtimonial of b 


his Maſter die, or he depart from 1 {aid 
4 | 25 1a 


within the Stature being a Widow at the 
Time. Acton's Caſe, 4 C. 

2. If a Baroneſs retains two Chayhing 
and marries a Baron, and the Baron dies, 
yer the Chaplains remain her Chaplains ſan 
novel Retainer, and may take Pluralitic; 
for their Retainer was not determined by 


3. Here the Queſtion was, a Baroneſs 
Widow, retained two Chaplains, and they 
purchaſed Diſpenſations, and the Baroneh 


ws mind wa , ww 


ble Benefices; if now they might take Ph. 
ralities was the Queſtion? And it ſeemed 
they might, becauſe the Marriage had nat 
diſcharged them from the Service; other- 
wiſe, if ſhe had died, or the Husband had 
diſcharged the Chaplains, as he might; but 
if he had not diſcharged them, but died 
they needed no more Retainer. And ſo if 
Baron, or other within the Statute, retain 
more than his Number, the firſt retained 


Abo. fo. 678. 


2. Mere the Patron dies after the Chap 
lain advanced. 


1. The Chaplain of a Lord being ſuff- 


Maſter ſigned and ſealed, that be | his 
Chaplain; and alſo having a ſpecial Dilpen- 
ſation for a Plurality, and being advanced 
thereunto, may enjoy it for bis Liſe; tho 


laſter 
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Maſter's Service. Per Opinionem Catlin, 
Saunders and Dyer. Dy. 312. b. 2 


3. Where the Patron removed from his Office. 


1, If any Officer who may retain one or 
Two or more Chaplains, within the Statute, 
retain a Chaplain, and after is removed, thg 
Retainer by the Statute is determined. 4 Co. 
118. 4. 

2, If the Treaſurer, or Comptroller of 
the King's Houſhould, c, retain a Chap- 
lain, and is removed out of his Office, ſuch 
Chaplain may not accept a ſecond Benefice ; 
for the Quality of his Perſon is altered, and 
the Cauſe wherefore he was to have Chap- 
lins is removed. 4 Co. 117. b. TEE 


4. Where the Patron attaint. 


1. The Maſter being attainted is a Diſ- 
charge from the Service, and of the Power 


to qualify for Pluralities ; and therefore 


Chaplains retained and qualified before, but 
have not taken double Benefices, are dila- 
bled by the Attainder. Mo. 698. 

2, The Earl of Weſtmorland retained a 
Chaplain, and after was attaint of Treaſon, 
and after during his Life, the Chaplain ha- 
ving a Benefice to the Value of 8 J. accepted 
a ſecond Benefice with Cure; adjudged the 
irſt Benefice void, for tho the Earl was a- 
live, yet the Quality of his Perſon was al- 
tered; for by the Judgment of Treaſon he 
vas become ignoble. 4 Co. 11. b. 

| U 4 3. So 
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ſecond 'Benefice ; becauſe he attaint is dead 


ignoble, and his Dignity is determined, 


- Yancement. See Dy. 129, 23", 255, 300, 


233. 2 Co. 691. Dau. 24. 


vu; we, * - | . ; x OY ; 
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3. So that if an Earl or Baron retain a 
Chaplain, and before his Advancement ſuc; 
Earl or Baron is attainted of Treaſon, à 
Lord Wetmorland's Caſe, there the Re. 
tainer, according to the Statute, js deter. 
mined, and fuch Chaplain may not accept 


in Law, his Blood is corrupt, he is become 


4 Co, 118, 5. 


5. Where the Clerk is actually advanced. 
That he may not be diſcharged after Ad. 


352y 377. 4 Co. 75, 78, 19. Mo. 446. 
3.Cro. 475. Fo. 394.' Mo. 434: Hob. 15, 
Sc. See the whole Caſe, Colt and Glover 
Pau. 19, 20. Dav. 68. DoF. & Stud. 12h. 


Palm. 344, 457. Ney 98. To. 158. I) 


7. Where Deprivation for Wart of du Wil " 
—_-Qralification. 

1. Whether the ſame need be ſolemn au I 
formal. , 

In the King's Bench in a Prohibition for Wii Þ 
Tithes, the Caſe confiſted of theſe thre Bil 
Points: 1ſt, If by Acceptance of a ſccond ( 
Benefice, the firſt was void ipſo fa, [i Wl © 
Deprivation, before the Stat, 21 H. f. 2d!) : 
If it be vod without Pleading of the Sr I 
SIA bi Soho 


— 
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41 H 8. now after the Statute where the firſt 
Benefice exceeds 8 J. a Year, or that the Stat. 
ought to be pleaded; and the third Point was, 


Supremacy united to the Crown, which the 
Pope had uſurped, might grant Diſpenſa- 
tonse without the Biſhop, in Caſes where 
the Archbiſhop might not, by the Statute 


ment of the Cafe, aud Comfideration of the 
Books, (viz.) 5 B. 3. fo.9. 24 E. 3. fo. 30. 
10 E. 3. fo. . 11 H. 4. fo. . and 4 H. 8. 
by Bron, it was reſolved by the Juſtices, 
that by the Common Law the firſt Benefice 


{ 33 void before Stat. 21 H. 8. ſans Sentence 
1, WY declaratory at the Election of the Patron. 
6. ie Moore Caſo 609. So as, if he pleaſed, 
„de might preſent ſans Notice, and if he 


W 4inſt him, and this at Common Law be- 
fote the Stat. 21 H. 8. where the Incum- 
bent had not a Diſpenſation. To the ſe- 
ond Point it was reſolved alſo by all the 
Juſtices, that the Statute 21 H. 8. is ſo ge- 
neral, that the Judges ought to take Notice 
of it without Pleading, To the third Point 
they agreed, thar the Queen might grant 
Diſpenſations as the Pope might in ſuch 
Cafes where the Biſhop had not Authority 
by the Stat. 25 H. 8. to grant Diſpenſations; 
becauſe that all ſuch Authority as the Pope 
uid (thy by Uſurpation) is given to the 
„ Crown. But yet the Stature, as to ſuch 
Diſpenſations which the Archbiſhop is to 
fant, hath negative Words in it, namely, 
that all Diſpenſations ſhall be granted In 
Manner and Form following, and not * 

Wile 


{the Queen by the Stat. 25 H. 8. having the 


16 H. 8. grant Diſpenſations. Upon Argu- 


would not preſent, no Lapſe would incur 
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wiſe (that is) the Archbiſhop ſhall make u 


| Inſtrument under his Seal, Sc. Mo, 542 
8. Plenarty. n 
4 
1. Where to be tried. [ 
Plenarty, or not, of a Church ſhall be ' 
tried by the Biſhop where the Plenarty , 
made by Inſtitution; for that Inſtitution I 
a Spiritual Act; but where there is no Pl © 
narty till Induction, then full, or not ful AY i 
thall be tried by Verdict of twelve Men, «MY þ 
cording to the Common Law; for Ind! 
tion is a Thing notorious and ſhall not ball « 
tried by the Biſhop. Vide 22 H. 6. 27, U: 
And yet in ſome Caſes a Jury ſhall inqu . 6 
of Plenarty, as in the ſame Caſe; and i: 
all Quare impedits one of the three Points i 
quirable is, if the Church be full or no » 
6 Co. 49. 4. | ; 
TE b 
9. The Bvils of Diſpenſations. | 
{ 
1. By the ancient Canons and Council | 
Un bome ne puiſſoit aver forſque un ben: 
niſi in Caſe de Neceſſitie, ou Utilitie del ily © 
gliſe. Dav. 79. a. t 
2. Diſpenſation eft Relaxatio Juris à f 
mitting that to be done, which the Law hac ( 
prohibited before. Da. Le Caſe de mM 
Aa, fo. 69. a. bo Tag 15 
3. Diſpenſatio eſt Vuluus quod vuilnerat J s KL 
Commune, ſays one Canoniſt ; and all Abuſe 
mall be reformed, ſays another, /i du 10" | 


{iti 
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un verba, (viz.) non Obſtante, non Impedi- 
rent, were removed. Dau. 69. b. Vide & 
mts tout le Caſe avec les Citations. 

4 1 Tim. cap. 2. uod oportet Epiſco- 
pam eſſe Doctorem & Hoſpitalem, experientia 
bett, faith Innocent 6. Extravagan. ca. Pa- 
ſaris, occa ſionem Commendarum, Cultum di- 
vinm minui, curam ani marum negligi, Hoſpi- 
talitatem conſuetam & debitam non ſervavi, 
mint AEdificia ſupponi, Ec. Dav. 75. a. 
It is faid in the ſame Text, that a Biſhop 


intended (as the Canoniſts expound it) that 
he ſhall have but one Biſhoprick or Cure. 


untrabitur in Eccleſia ; and therefore a good 
and pious Biſhop ſaid when another Bene- 
fice was offered to him in Commendam, abſit, 


5. Non Obſeante's were firſt invented and 
ned at the Court of Rome, for which Mar- 


Court for introducing them, which bath 
deen a very bad Precedent, and miſchievous 
to all the Commonwealths in Chriſtendom ; 
for Temporal Princes obſerving, that the 
kope diſpenſed with his Canons, in Imita- 
tion of him, have uſed their Prerogative to 
diſpenſe with their Penal Laws and Sta- 
utes, whereas before they had cauſed their 
Laws to be religiouſly obſerved. See the 
ug of Penal Statutes. 7 Co. 36. . Dav. 
g. b, 

6. Commenda, as the Canoniſts ſay, eſt 
materia odioſa & reſtringibilis. Palm. 460. 

7. A Biſhop, by the ancient Eccleſiaſtical 
lavs of England, may not hold another Be- 
nefice, 


ſhall be but unius Uxoris vir; by which it is 


They ſay, that by Commendam, Bigamia 


ut cum ſponſa habeam Concubinam. Dav. 15. a. 


Pat. pronounceth a Curſe againſt that 


200 


and if he have ſuch Benefice before his Pro. 


not retain the Office of a Subject, as Hay: 


could have two Benefices with Cure mi 6 


nefice, with Cure, within bis own Dioceſe, 


motion to his Biſhoprick, that it becomes 
void when he is created Biſhop, and this i 
the ancient Law of England, as is often faid 
in the Biſhop of H. David's Caſe. 11 H. 4 
and 41 E. 3. 5. b. and the Reaſon is, be. 
cauſe the Biſhop cannot vifit himſelf - and 
he who hath the Office of Sovereign may 


Wr - © mw 


— 


ford ſaid in the ſaid Cafe of 11 H. 4. and 
upon this Reaſon it is ſaid, that if a Parſon 
be made a Dean, the Parſonage becomes 
void; for that the Dignity and Benefice are 
not compatible: Alſo no Eccleſiaſtical 
Perſon by the ancient Canons and Council 
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ſemel, but the firſt became void by accept- 
ing the Second, and this was the ancient 
Law of England, long before the Statute 
21 H. 8. which was made in Affirmance of it, 
as appears in Holland's Caſe, 4 Co. and with 
this agree the Books, 24 E. 3.33. 3944, 
44. a. and Fitzh. Nat. Br. 34. L. and the 
Text of the Canon Law, which is the pro- 
per Fountain of this Learning, L. 5. Decre- 
tal. titul. de Prebendis & Dignitatibus, Cap. ie 
multa, proves this clearly, where it is faid 
De multa Providentia fuit in Lateranenſi Cu. 
cilio probibitum, ut nullus diverſas Dignitates 
Eecleſiæ, vel plures Eccleſias Parochiales n- 
eiperet contra Sanftorum Canonum Inftituta, 
Sc. and then goes on again, quicungue ret 
perit aliquod Beneficium, curam havens aui. 
marum aunexam, ſi prins tale Beneficium lo- 
bebat, eo fit ipſo Fure privatus, & ſi ſorlt 1 
ind retinere contenderit, etiam alio jon 
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. Circa ſublimes tamen & literutas Perſo- 
ms, gu majoribus Beneficiis ſunt honorande 
(um ratio poſt ulaverit) per ſedem Apoſtolicam 
merit diſpenſari. And herewith agrees the 
Text in lib. Deoretor. cauſa 21. Queſt. 1. In 
titbus Eccleſits Cleric. conſcribi nulio modo po- 
ref, £3c. Dav. 68. b. 69. a. 

g. On great Abuſes being found from the 
ranting theſe Commenda's (for omninm re- 
mm guarum eſt ufus, poteſt eſſæ abnſus, Virtute 
ſuum except a, ſaith Ariſtotle). Another Ca- 
non was made in the Council of Lions, anno 
Dom. 1274. for Reformation thereof, as 
appears Lib. 6 Decretal. de lebt. & Eleft. 
pitefat. Cap. Nemo. Nemo deinceps Parochia- 
lem Eccleſiam alicui non conſtituto in legitima 
etate, vel ſacerdotio commendare preſumat, 
rec tali, niſi unam, & evidenti neceſſitate vel 
itilitate Ficclefie ſuadente. Hnjuſmodi autem 
Commendam rite factam declaramus ultra ſe- 
mefire temporis ſpatium non durare. But the 
Ci faith, iſta Conftitutio non comprehendit 
Romannm Pontificem ; ſo it ſhould ſeem the 
Pope, notwithſtanding this Canon, had 
Power to give Benefices in perpemam Com- 
mendam. Dav. 79. a. And this Power they 
teduced into Practice throughout Chriſten- 
dom, eſpecially the Popes who reſided at 
Avignon in France in the Time of H. 2. 
E. 2. E. 3. were ſo liberal, not only in ma- 
ting Proviſions (againſt which our Statutes 
vere made temporibus E. 1. E. 3.) but alſo 
in giving all Sorts of Eccleſiaſtical Benefices 
in Commendam perpetuam; and tho' at firſt 
theſe were given for the Support of the Dig- 
My of Cardinals, as was profeſſed by Pope 
Uement'6. in his Epiſtle to E. 3. which is 
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the Hiſtory of Malſingbam, fo. 1 50. b. Ys 
after theſe Graces were purchaſed by other 
Eccleſiaſtical Perſons of all Degrees in al 
Nations of Chriſtendom, and eſpecially i 
England and Ireland; for Domeſticis Exen- 
plis abundamus, viz. That ſuch Faculties 
or Diſpenſations to hold Eccleſiaſtical Dig. 
nities and Benefices in Commendam perpetun 
were granted and obtained in the Court of 
Rome. In the Time of H. 3. viz. 4AmfP 


Dom. 1253. Mat. Paris Hiſt. Mag. 848. the 


great Clerk, Robert Grotshead, Biſhop of 
Lincoln, who oppoſed himſelf ſtrongly 3. 
gainſt the Proviſions of the Pope, complains 
there of this new Proviſion by Way of On- 
menda, Sc. Dav. 19. a. b. Alſo it appeareth 
by the Book 41 E. 3. 5. that one . having 
a Prebend in the Cathedral Church of &. 
rum, to which the Pope, before his Conſe- 
cration, had given him the Benefices which 
he had before; and the King reciting this 
Gift of the Pope, granted to him his Tem- 
poralties: Whereupon it was adjudged, that 
this Prebend did not become void; but that 
the Biſhop ſhould retain after his Conſecrs- 
tion. It appears alſo in the Caſe of the 
Biſhop of St. David's, 11 H. 4. That inthe 
Time of E. 3. Edmund le Moigne de Bir), 
who was attendant in the Court of Z.3. 
had many Benefices by ſuch Diſpenſation, 
as is obſerved there by Thirning, fo. 229. 6 


| Alſo Hang ford ſaid in the ſame Caſe, fo. 191. 


a. That a Man had been Abbot of G1. 
bury, and Biſhop alſo of another Church 
fimul & ſemel, and had the Poſſeſſion of 
them and the Dignity at one and the ſame 


Time. Alſo the principal Caſe 11 H 
I ſhews 


Jura Eccleſia ſtica. 

deus, that Henry Crichley, who was after- 
ds Biſhop of Canterbury, being a Preben- 
jary in the Cathedral Church of Sarum, 
«x; elected Biſhop of St. David's; and be- 
ne his Conſecration, the Pope reciting by 
ts Bull, that he was elected Biſhop of 
& David's, granted to him a Faculty and 
Power to hold and enjoy all his other Bene- 
Fees till the Pope had otherwiſe ordained, 


a . And that ſuch Faculties and Diſpenſa- 
46 boss were granted in the Court of Rome in 
of We Time of H. 5. appears in Linwood, Lib. 


4. de Præ bend. Cap. Audiſtis, Verb. Diſpenſa- 
tone. And in the Time of H. 6. Beaufort, 
the King's great Uncle, being made Cardi- 
nal, obtained a Diſpenſation from the Pope 
to retain the Biſhoprick of Wincheſter in 
Cmmendam , and tho' it was then held, that 
this Diſpenſation came too late, being 
granted after the Biſhop was created Cardi- 
nal; yet after in the Time of H. 8. Cardinal 
Wolſey, having, before he was made Cardi- 
nal, obtained a Bull from the Pope to re- 
uin the Archbiſhoprick of Vork, as perpe- 
wal Adminiſtrator, and the Abbey of St. 
Albans in perpetuam Commendam, he held 
both during his Life, by Virtue of this Diſ- 
penſation. - Vide 241 H. 8. 15. b. From which 


4 bamples and Authorities it appears, that 
„etre the making of the Statutes of Facul- 
. es ſuch Diſpenſations were had and ob- 
1. ned in the Court of Rome to hold in Com- 
„dn Eccleſiaſtical Benefices in England; 
hd as to Ireland theſe Diſpenſations of the 
le vere fo frequent there in the Time of 


E 4. that an Act of Parliament was made 
act theſe Commendams granted by the 
5 | Foppe 
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Pope to Eccleſiaſtical Perfons of that Va 
Vide be Stat. of ) E. 4. cap. 2. where it i 


purchaſed Bulls from the Holy Father, the 


Reſervations, Collations, and Proviſions dl 


- \ a , 
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recited, that now of late divers Men of Ho. 
ly Church fuing to the Court of Rome hae 


Pope, to have as well Abbies, Priories, and 
other Dignities, as Parſonages and Vicz 
rages in Commendam, to the Extinguiſhment 
of Divine Service, Ec. By which Status 
it is ordained, that whatſoever Man of Holy 
Church does purchaſe any Manner of Dip 
nity, Parſonage, or Vicarage, by Bulls dl 
the Pope to hold ir Commendam, and the 
ſaid Bulls, Parſonages, or Vicarages does 
accept, he ſhall be out of the King's Pr 
tection, Cc. and that no Pardon or Licenee 
of the King made, or tb be made, be ava 
able in this Behalf, but be utterly void, il 
it be not by Act of Parliament: And thi 
tpecial Statute againſt the Commerndams d 
the Pope was made in the Realm of Irelant 
becauſe that the Statute made againſt Pr. 
viſors in the Time of E. 3. ſpoke only d 


the Pope, which Words did not extend t6 
Commendams, as Hankford held. 11 H.4 
213.8. Dav. 19. a. b. 80. a.b. Fir ii 
Dottrine of Commenda's (as I conceive) us 
a novel Tritk umd Device of the Pope aut 
Churchmen, to bold and exerciſe the Uſurpatol 
of the Pope, and to keep up the pretended W 
dependency of the Church, and diſſoyat Cour 
men on the Crown and Laws of theſe Ream 
to the Difmheriſon of the Crown of i 5 10h 
Prerogative, and of the Subject of lis wu 
ed Right and Privilege. 


Jura Eccleſiaſtica. 
to. One great Miſchief of Pluralities is, 
hat thoſe who had Pluralities of Benefices 
wid not diſcharge their paſtoral Duties, 
i hch belonged to their Functions, which 
Functions they had to all Intents by Inſtitu- 
don before Induction ; and in the Judgment 
oC our Law he who hath Inſtitution to a 
nWencfice hath accepted it; for the Church 
ve: full by Inſtitution before Induction. As 
the general Miſchief of Pluralities, vide 
une 5. Ceneralium Concilior. Page 368. 
b b. Res ipſa loquitur plura Beneficia po- 
Min quibus Animarum Cura fiibitiſſa eſt, 
wot ſine gravi Eccleſiarum dammno ab uno obti- 
et, cum uns in pluribus Ecclefiis rite officia 
wrſilvere, aut rebus earum neceſſariam Curam 
mnpendere nequeat, By which what was the 
meat Miſchief before the ſaid Council of 
Lit; appeareth. 4. Co. 79. b. 
n. Diſpenſatio eft provida relaxatio Mali 
Wan ett, Utilitate vel Necelſitate penſata. 
fam, 476. 


| t0 10. Diſpenſations in Ireland. 
1. When, and bow granted. 


J. By Force of the Statute for that Pur- 
joſe the Commiſſioners in Jreland have the 
lame Authority in that Kingdom, as the 
e "cbbiſhop of Canterbury hath in England, 
he Stat. 25 I. 8. which gives Authority 
the Archbithop of Canterbury to grant all 
Fulties and Diſpenſations, Ec. for Cauſes 
m contrary or repugnant to the Holy Scrip- 
res and the Law of GOD, which have 
1.5 X uſed 
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- uſed in Time paſt to have been uſed and 
obtained in the Court of Rome, and 4 


Chriſtian; a Seifion or Aſſembly of Prelate 
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other Faculties and Diſpenſations which ſhall 
be for the Honour of the King and Profi o 
the Realm; and that all Acts to be ddl 
according to ſuch Faculties ſhall be firm and 
remain in Force, notwithſtanding any f 
reign Law, Decree, Canon or Decretal, & 
Dav. 73. b. 

2. A Diſpenſation for a Benefice in hn 
land is good under the Great Seal of Fn 
land only, as Ireland is ſubject to Ex 


Palm. 458, 459. 


7. Confiſtory Court. 
1. l hat it is. 


I. | 5 Archbiſhop and Biſhop of, eren 

Dioceſe hath a conſiſtory Court hel 
before his Chancellor, or Commiſſary, in hi 
Cathedral Church, or other convenien 
Place of his Dioceſe. Blo. Law Dit. | 
Tit. Conſiſtor). 25 


2. It's Etymology, and to whom i it 
longs, 


Conſiſtory, Conſiſtorium ſignifies as muc 
as Pratoritm, or Tribunal; it is commonl 
uſed for a Council-houſe of Eccleſiltic 
Perſons, or the Place of Juſtice in the Col 


Blo. Law Dict. ſub Loc Tit. 
z. Ne 


Juta Eccleſiaſtica. 


4. When ſeparated from the Tempora 
Courts. | 


i. Eccleſiaſtical Cauſes were handled in 
ke Sheriff's Tourn, in the Reign of H x. 
id certain it is (ſays Lord Coe) that the 
liſhop's Conſiſtories were erected, and 
Cauſes Ecclefiaſtical removed from the 
ourn to the Conſiſtory after the making of 
he Red Book (which was compoſed tempore 
'1,) 4 Inſt. 260. 

2. V. I. Communi Conſilio & Confilio Ar- 
clip ſceporum, Epiſcoporum & Abbatum, & 
mum Principum, & Baronum Regni, inſti- 
ted the Courts for holding Pleas of Eccle- 
ſtical Cauſes to be diſtinct and ſeparate 
yd apart from thoſe Courts which had Ju- 
dition of Civil Cauſes. Ha. Hiſt. Law 


02, 


4. Who Judges of, and where bolden. 
. General. 


The Conſiſtory Court of every Archbi« 
0 and Biſhop of every Dioceſe in Eccle- 
uſtca Caufes is holden before his Chancellor 
alis Cathedral Church, or before his Com- 
ſry in Places of the Dioceſe far remote 
0 diſtant from the Biſhop's Conſiſtory, ſo 
the Chancellor cannot call them to the 
alſtory without great Travel and Vexa- 
% 4 If. 338. 
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of Eccleſiaſtical Juriſdiction belonging t 


the chief City, as the Chancellor cannot c 


* 


Jura Eccleſiaſtica, 


2: The Power but delegated. 


The Power of a Chancellor, or Vie 
General, is only delegated in Eaſe of th 
Biſhop, and he may fit and judge himſelf," 
he pleaſes. Matſon, Biſhop of St. Dan 
Caſe in Salk. 


3. Where, and of what, bath Juriſdidin WW 
1. Commiſſary, Commiſſarius, is a Til 


one who exerciſeth Spiritual Juriſdiction j 
ſuch Places of the Dioceſe far diſtant frat 


the Subjects to the Biſhop's Principal Co 
ſiſtory, without too great Inconveniencet 
Labour and Expence ; he is called Cum 
ſarius or Officialis foraneus. Linw. Pro 
cap. I. 4 Inſt. 338. and is ordained to ti 
ſpecial End, namely, to ſupply the Bio 
Juriſdiction and Office in the Out Place 
the Dioceſe, or elſe in ſuch Pariſhes a 4” 
peculiar to the Biſhop, and exempted fr 
the Juriſdiction of the Archdeacon; | 
where either by Preſcription, or Comp 
tion, Archdeacons have Juriſdictions vi 
their Archdeaconries, as in moſt Places i 


have, this Commiſſary is but {uperÞuo 0 


and, as Doctor Cowel ſays, moſt comm 
doth rather vex and diſturb the Count!) 
his Lacre than of Conſcience ſeek the 
dreſs, or Reformation, of the Lives of 0 


ders; and therefore the Biſhop taking p. 
| {entatid 
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entation- money of his Archdeacons yearly 
m exteriort Juriſdicttone, as it is ordinarily 
alled, doth by Superonerating their Circuit 
with a Commiſſary, not only wrong Arch- 
leacons, but the poorer Sort of Subjects 
much more, as common Practice daily 
wracheth to their great Woe. Cow. Int. &9 
. Law Did. & les Termes de Ley ſub loc 
ſt, 

2. The Commiſſary cannot diſable the 
Phintiff, if he be not Commiſſary of Re- 
ord, as the Archdeacon of Richmond in Va— 
ation Time, and the Dean and Chapter of 
Curterbury in Vacation Time, Sc. Fitz. 
fir. Excom. 16. So of the Abbot of S.. 


be, Fitzh. Abr. Excom. 17, 20. 


5. Appeals from. 


1. hereto, and in what Time. 


1. From the Conſiſtory Courts holden by 
the Chancellors, or Commiſſaries, Appeal is 
to the Provincial or Archbiſhop of either 
Irovince reſpectively. 4 [nft. 338. 

2. Apveal to be from the Archdeacon, or 
Commiffary of the Archbiſhop, if the Mat- 
ter de there commenced within fifteen Days, 
F to the Audience or Arches of the {aid 
archbiſhop, and from thence within other 
llteen Days, Ec. to the Archbiſhop himſelf 
nd no farther; and if the Cauſe be before 
4 archbiſhop, then to be there definitive- 
determined ſaus further Appeal, as the 
lav then flood. 4 Co. 339. Vide Appeals. 

2 8. Arche 


— 


Albans, Cc. being but a private Juriſdiction, 


TOP 
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Deaneries, and they into Pariſhes, Toyn; 


the Biſhop. ob. 16. 
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8. Archdeacon. 


I. Ceneral to. 


FE Dioceſe is divided into Archie. 
conries, whereof there are Sixty, an 
the Archdeacon is called Oculis Zpiſcj 
and every Archdeaconry is parted inty 


and Hamlets. Co. Lit. 94. a. 


2. His Court and Authorit 9. 
1. Is from the Biſhop. 


Archdeacon ; his Power was derived from 


2. Subordinate to the Biſhop. 


1. The Archdeacon is ſubordinate to tit 
Biſhop. Hob. 16, 

2. The Archdeacon is but Minister Epi. 
copi, and in his Precepts to thoſe of the 
Clergy to execute he doth as a Sheriff doth, 
who in his Precept to his Bailiffs recites hi 
Mandate. 1 Vent. 320. 


3. Mpere this Court holden, and its Ju- 
_ ation. 


The Court of the Archdeacon, or his 


Commiſſary, is held where and Bi 
| Plac 


Jura Eccleſiaſtica. 

Places the Archdeacon, either by Preſcrip- 
gon or Compoſition, hath Juriſdiction in 
Sjiritual Cauſes within his Archdeaconry:. 


4 Ivf. 339. 


z. The Acts of the Archdeacon. 
1. Miniſterial. 
1. Induction. 
The Archdeacon, who makes Induction, 
does it as a miniſterial Officer, who gives 


nothing by this Act; for the Clerk is com- 
pleat Incumbent to all Perſons and Intents, 


ſave to the King, who hath a ſpecial Prero- 


mtive that Plenarty ſhall not incur againſt 
| tim ſans Induction, as in Dyer 347. in He- 
fin's Caſe ; but the Induction is nothing 
but a Ceremony to give Notice of Poſſeſſion, 


the Subſtance being performed before by the 


Inſtirution, Ao. 4.42. 


4. Appeals. 
I, To whom to be. 


I. From the Archdeacon, or his Commiſ- 


39. 

.2. It was the Opinion of the Court, that 

f a Suit be before an Archdeacon, whereof 

y the Stat. of 23 H. 8. the Ordinary may 

Icence the Suit to an higher Court, that the 

Archdeacon cannot in fuch Caſe baulk his 
X 4 Or- 


ſary, the Appeal is to the Dioceſan. 4 Viſt. 
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Commiſſary in ſuch Caſe ; or if the Matter 


Province, and no further, as the Law then 


Sc. to the Audience or Arches of the faid 


Appeals upon Things Teſtamentary, or Ma- 
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Ordinary, and ſend the Cauſe immediate 
into the Arches; for he hath no Power v 
give a Court, but to remit his own Cour 
and to leave it to the next; for ſince w 
Power was derived from the Biſhop, ty 
whom he is ſubordinate, he muſt yield it i 
him of whom he received it; and it wx 
ſaid, that ſo it had been ruled heretofore 
Hob. 16. | 

3. From the Archdeacon, or his Offical 
if the Matter be there commenced, to the 
Biſhop of the Dioceſe and from him or hi 


be there commenced within fifteen Days af. 
rer Sentence given, to the Archbiſhop of the 


ſtocd. 4 Inft. 339. 

4. Item, From the Archdeacon, or Com 
miſſary of the Archbiſhop, if the Mater 
be there commenced within fifteen Days 


Archbiſhop ; and from thence, within other 
fifteen Days, Ec. to the Archbiſhop himſelh, 
and no farther. And if the Cauſe be com. 
menced before the Archbiſhop, then to be 
there definitively determined without further 
Appeal, as the Law then was. 4 C0.339. 


9. The Court of Delegates. 


1. IVhat ; wherefore ſo called, and of uli 
Matters they have Furiſdiction. 


1. D are Commiſſioners appoint- 
ed, by Letters Patent, to determi" 


trimoma, 


It, 
his 
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mrimonial, in which Sentence hath been gi- 
ven. Terms de la Ley, Tit. Delegates, 

2. The Court of Delegates, and conſe- 
mently of Appeals, is ſo vulgarly called, 
tecauſe the Delegates do fit by Force of the 
King's Commiſſion under the Great Seal up- 
on an Appeal to the King in the Court of 
Chancery. 4 Inſt. 339. 

z. The Court of Delegates fit upon Ap- 
peals to the King in Chancery in three 
Cauſes, Firſt, When a Sentence is given in 
ny Ecclefiaſtical Cauſe by the Archbiſhop, 
or his Official. Secondly, When any Sen- 
tence is given in any Eccleſiaſtical Cauſe in 
Places exempt. 'Thirdly, When a Sentence 
b given in the Admiralty Court (with 
which, as being foreign to our preſent Purpoſe, 
we ſoall not at this Time meddle) in Suits 


$ Civil and Marine, by the Order of the Civil 
Law, 4 Inft. 339. 


4. Theſe Commiſſioners are called Dele- 
rates, becauſe they are delegated by the 
king's Commiſſion for theſe Purpoſes, 
4 lift. 339. 

5. This Court is the ſupreme Judicature 
in Eccleſiaſtical Cauſes in this Kingdom. See 
Caſe Hoſter and Hawes, under the Court of the 
Commiſſioners of Review, in what Caſes and by 
wat Authority they have Furiſdiftion, Caſe 2. 


2. Their Sentences. 


. They may excommunicate. 


1. Delegates may proceed to Sentence of 


Exommunication and certify the ſame, as 
Pears by Dy. 371. 
2. Upon 


313 


314 


excommunicated Perſons. 4 Taft. 321, 329, Lav 


by the ſaid Statute, and the Prince in that 
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2. Upon ſuch Certificate made accordinolli® ! 
to Law, a Significavit or Ca. Excom, u bet 
be awarded out of Chancery for the eee 
king and impriſoning of the Bodies of uch 


2. The Conſequences thereof. 10 


Vide ante, Excommunication, what, the 
Sorts, and the Writs conſequential theredf 


10. The Court of the Commiſſioner 
of Review ad Revivend'. 


1. By what Authority, and in what Caſe 
they have Furiſdiction. 


1. OTE; in Caſe where a Sentence is 

given by the Commiſſioners dele- 
gated by the Prince, as by the late Viſitors, 
Anno 1 Eliz. the Party grieved appealing, 
ſuch Appeal is out of the Orders preſctibed 


Caſe may grant a new Commiſſion to others 
to determine that Appeal. Et ceo ft fait 
per FOpinion del pluſors des Fuſtices en it 
Caſe de Goodman deprive del Deanry de Well 
4 Inſt. 340. | 

2. Tho' the Acts 24. C25 II 8. do upon 
certain Appeals make the Sentence defini- 
tive, as to any Appeal; for the Words are 
C/oall be definitive) and that no further Ap- 
peal ſhould be made or had; yet the King 
after ſuch a definitive Sentence, as ſupreme 


Head, may grant a Commiſſion of Review 
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id revivend's ESC. for two Cauſes. Firſt, 
vr that it is not reſtrained by the Statute. 
tecondly ; for that after definitive Sentence 
the Pope, as Supreme Head, by the Canon 
Law, uſed to grant a Commiſſion ad revi- 
widen; and ſuch Authority as the Pope 
had, claiming (1 by Uſurpation, as it was 
w Jeſs) as Supreme Head, doth of Right 
belong to the Crown and is annexed there- 


js, cap. 1. and ſo it was reſolved in tbe 
king's Bench, Trin. 39 Eliz. where the 
(aſe, was that Sentence being given in an 


Party grieved appealed according to the ſaid 
Ad of 25 II. 8. to the Archbilhop before 
whom the firſt Sentence was affirmed. 
Whereupon, according to the ſame Statute 
of 25 H. 8. he appealed to the Delegates, 
Y before whom both the ſaid former Sentences 
yere repealed and made void by definitive 
dentence; and thereupon the Queen, as Su- 
preme Head, granted a Commiſſion of Re- 


was prayed 2 Banco Regis pretending the 
Commiſion of Review was againſt Law; 
for that the Sentence before the Delegates 
vas definitive by the Stat. 25 H.8. Bur 
won mature Deliberation and Debate, the 
Prohibition was denied; for that the Com- 
niſſon for the Cauſes aboveſaid was reſol- 
ed to be lawfully granted, and Precedents 
dere cited in this Court (Banco Regis) in 
Uicbelot's Caſe, Anno 29 Eliz. and in Good- 
mys Cale, and Hret's Caſe, in 29 Eliz. 
lo ſee the Stat. 8 Eliz. cap. 5. and Py 
ike 


unto by the Star. 26 H. 8. cap. 1. and 1 E- 


Eccleſiaſtical Cauſe in the Country, the 


new, ad revivend. the Sentence of the De- 
legates; and on this Matter a Prohibition 
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like Words in that Stat. t ſupra, 4 i 
341. Upon a Sentence given by the Hiph 
Commiſſioners, a Commiſſion of Rexies 
might ſo have been granted to and for the ff 
Party grieved, as by an expreſs Clauſe in 
that Commiſſion appeareth, and if no ſuch 
Clauſe had been therein, yet a Commiſſion 
of Review might bave been granted. ui 
ficut Fontes communicant aquas Fluminihy 
eumulative, nc privative; fic Rex ſubliti 
 fais Furiſdiftionem committat in Cauſis Back. 
Haſticis Vigore Statuti in hujuſmodi Caſu edit 
& provifi cumulative, non privative, by Con- 
ſtruction upon that Statute. 4 If. 341. 
Anno 1139. Di. Hoſier and Hawes Clerk, 
2. There had been Tedious, Vexatious, 
and expenſive Litigations in the Eccleſiaſt. 
cal Courts, concerning the perſonal Eſtate 
of the late Vice-Admiral Hoſſer, between 
this Woman pretending herſelf Widow of 
the ſaid late Vice-Admiral, and the fad 
Hawes, who claimed as his next of Kin, and 
after ſeveral Sentences againſt her, and pat- 
ticularly one in the Court of Arches, and 
another before the Delegates, in Affirmance 
of that in the Arches; ſhe petitioned his 
Majeſty for a Commiſſion of Review, and 
Hawes alſo petitioned his Majeſty againl 
the ſame being granted; the Conſideration 
of which Petition his Majeſty was pleaſed 
to refer to the Right Honourable the Lord 
High Chancellor. In Obedience to whic 
Order of Reference, his Lordſhip reported 
his Opinion, upon the whole Matter to bi 
| Majeſty in Council; that his Lordſhip had 
conſidered the Petition, and found that tit 


Petition preferred in the Name of 25 
Her; 


Jura Eccleſiaſtica. 


ler, prayed a Commiſſion of Review, to 
amine and review a Sentence pronounced 
by the Court of Delegates, on or about the 
afth of February then laſt paſt, whereby the 
gd Sentence of the Prerogative Court ap- 
pealed from by the ſaid Diana, had been 
Armed: And that the Petition of Hawes 
mrayed, that ſuch Commiſſion might not be 
granted, and that Diana's Petition might be 
diſmiſſed. His Lordſhip obſerved, that the 
general Queſtion in the Cauſe was admitted 
to be, whether Diana was intitled to the 
Adminiſtration of the ſaid Vice-AdmiraPs 
Perſonal Eſtate as his Widow, or whether 
the other Petitioner Hawes was intitled 
thereunto, as his next of Kin; and this 
Queſtion his Lordſhip took Notice depend- 
ed on the following Matter of Fact, whether 
the ſaid Diana was married to the ſaid late 
Vice-Admiral or not, which after a long Li- 
tigation, the Judge of the Prerogative 
Court had determined and ſentenced againſt 


to the ſaid Hawes: Which Sentence was, 
after ſeveral Hearings affirmed by the Court 
of Delegates. His Lordſhip further certi- 
hed, that upon peruſing all the Proofs, and 
conſidering the ſame together with what had 


dides, he conceived, that the Sentences 
vhich had been pronounced, were agreeable, 
and warranted by the Strength and Weight 
of the Evidence; and that it Further ap- 
peared, that divers ſiniſter and corrupt Prac- 
tices had been made uſe of by the ſaid 
Diana in Support of her pretended Mar- 
tage, that this Cauſe had then been de- 
pending 


the ſaid Diana; and decreed Adminiſtration 


been alledged, by the Counſel on both 


317 


318 


Court of Delegates, the ſupreme Judicatut 


Marriage was allowed : His Lordſhip appre- 


had been ſome of the moſt material in het 


fit to read his Depofition in the Court 


Jura Eccleſiaſtirg, 
pending near eleven Years, and that tit 
conformable Sentences had been pronounce 


upon the Merits thereof, the one in the 
Prerogative Court, and the other in the 


in Eccleſiaſtical Cauſes in this Kingdom; 
and as to the Allegation in the Petition 
preferred in the Name of the faid Dia 
that a Verdict had been obtained in a Trig 
in Kent, before the late Lord Chief Tuſtic 
Eyre, in an Ejectment brought for certain 
Lands in that County, on the Title. of 
Richard Hart and Frances Diana, his Wife, 
the ſaid Petitioner, Diana's Daughter, 
whereby the Validity of the ſaid Petitioner" 


hended ſuch Allegation to be improper]y in- 
ſerted in the ſaid Petition; becauſe Haug 
not being a Party in that Suit, the Verdi 

iven therein neither was nor could be made 

ſe of in Evidence againſt him. And from 
the Proofs laid before his Lordſhip he ap- 
prehended, it appeared highly probable, 
that the ſaid Verdict was principally found. 
ed on the Evidence of one Francis Phillis 
(a Clergyman) who was alſo examined in 
this Caufe on the Part of the ſaid Dia 
Hoſier, and who was proved guilty of wiltul 
and corrupt Perjury, by the Procurement 
of the ſaid Diana; and that in ſo groſs 
Manner, that (altho' his Teſtimony, if true, 


Favour) y<* her own Counſel did not think 


Delegates; for which Reaſon, and in re- 
gard that the Granting of Commiſſions 


Review is not a Matter of Right, but 
I Diſcretion 
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Wcretion in his Majeſty, to be regulated 
u the Circumſtances of each particular 
(ile, his Lordſhip was of Opinion, that it 
«25 not adviſable for his Majeſty to grant 
© Commiſſion in the preſent Caſe. On 
(onfideration of which Report, his Majeſty 
1s pleaſed, with the Advice of his Privy 
Council, to order that no Commiſſion of 
review ſhould in this Caſe be granted; but 
that the aid Diana's Petition ſhould be diſ- 
ied, | 
Tio; The Diſpute concerning the Title 
nthe Real Eſtate of the ſaid late Vice- Ad- 
miral is not to this Day determined, the 
ul Diana and her Daughter, and Hart in 
ber Right, having gotten the Poſſeſſion by 
fich Perjury as bath been mentioned to have 
een committed by Parſon Phillips and other 
mne Practices of the ſaid Diana and hes 
YN Onfederates, by ſetting up ſeveral Claimants 


drtifices, too many, too tedious and unneceſſary 
h be here particulariſed, 

2. How they proceed. 

1. According to the Common Law. 

nine according to the Common Law, they 


hall be reſtrained by Prohibition. Ao. fo. 
(2, 463, 


TV. The 


tt the ſaid Real Eſtate, as well as by other 


If Commiſſioners do not proceed to exa- 
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IV. The , Eccleſiaſtical 
Courts ſubordinate ant 
Jubject to the Contrul 
f the Superior Temps: 
ral Courts in the 
Caſes. 


A. Where the 7uriſdic 
tion of theſe Courts cont 
in Queſtion, or an 
Law 1s to be ound | 
ed concerning them. 
B. Where the Ecclefuaſt 
cal Courts are wh 
in their Proceedings 
or act oppreſſroely, u 
injuriouſiy, or wit 

| Want, or exceed thr 
Furiſaidtion. 
C. Where they are cithi 
informal in their Fri 
ceedings, or they procet 
againſt Lato; or o_ 


1 


a Eccleſiaſtica. 
is a Variance between 
the two Laws; or where 
Matter Temporal is 
mixt, or falls in inci- 
dentally with Matter 

of Eccleſiaſtical Cog- 
nizance; or the Mat- 
ter 1s of ſuch a Sort as 
they may not deal in, 
as being either prohibi- 
ted them by Statute 
Law; or 1s otherwiſe 
cogniz,able at Lato; 

or hath been there de- 
termined already, &c. 

A. Where the Juriſdiction of | 
theſe Courts. comes in Vneftion, 


F or any Law is to be conſtrued 
concerning them. 


— I. The Office of the Temporal 
Courts and Judges in ſuch 
Caſes, with Regard to thele { 
inferior Courts. | 

1. Cener aa. 3 
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II. Theſe Courts inferior, and I 
ordinate. 
7. 7 


I. In General. 

2. Where Eccleftaftical Juriſaifly 
comes in Oueſtion. | 

3. As to the Expoſition of Statut 

e though concerning the Eccliſ 

ſtical Laws and Courts the 

ſelves. 7 

(4. As to the Conſtruction of thei 

| Canons and Conſtitutions, 


Fat ad, L 
3. J 1. Whoto conſtrue, 7 
| j 1. The Ki A his Parliament an: 
Zudges. 6 

2. Whether the ſame, or any, af» 
chic of them have been quem. 


A. Where the Furiſdiftion 0 
theſe Courts comes in Quin 
or any Law is to be confirii 
or expounded concerning thei 


I. The Office of the Temporal Cot 
and Fudges in ſuch Caſes, wit 
Regard to theſe inferior Courts 


I. General. 


I: Aving thus taken a View of the ſccen 
Eccleſiaſtical Courts, the next Mat ; 


Jura Eccleſiaſtica. 
v conſidered, in the Order I have prepoſed 
n ſelf, is firſt, the Office of the Superior 
pra Courts, With Regard to their Super- 
rendency over the Hccleſiaſtical Courts; as 
h their Power of determining Matters con- 


ies the 7 emporat Courts are to determine, 
d not only ſo, but even the Furiſdict icu it 
abenever the ſame comes in Queſtion, is 
le ſettled in the Temporal Court; and that 
ug) the Parties between whom, as well as 
Curt, and Matter, avout which, they con- 


ia Cognizance, aud ſuch as ſuch Court, 
| nterpoſing its Authority, and determining 


chan of ; but muſt refer and leave to the 
Mermination of ſuch Court Spiritual as that 


De next Thing I ſhall proceed to, is the 
iber ty of the Superior Temporal Courts, and 
er Office, in reſpect of theſe inferior Courts, 
ent they ſcheme and purſue undue Means to 
re and compel Obedience to their Sentences ; 
W bow ſuch Sentences are affected by the 
e's Pardon. Then I ſhall go on to the Infe- 
iy, and Subordination of theſe Courts to 
King, his Magiſtrates, and Superior Tem- 
vd Courts; in the Conftrution of Statutes, 
Ads of Parliament, and that though they 
Werning Matters meerly Spiritual and of 
Witual Cognizance, and not only ſo, but in 
t Unfirultion of their very Canons and Con- 
ions themſelves. Then I ſhall produce 
ſs, to demonſtrate, how, when, and where- 
r !heſe Conrts are limited and reftrained by 
Tecra! Courts, where theſe Courts either 
It 87 


ming Eccleſiaſtical uriſdictios, (in which 


In bave Furiſdictiom, be meerly of Eccle- 
deſaftical Furiſdiction, hath not primary u- 


Wenjoral Court ſhall adjudge the Furiſdictiou | 
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act oppreſſively or injuriouſly, or where they; 
not adminiſter Right, or either want, 9 
ceed their Furiſdiclion, or are either inceny 
or informal in their Proceedings, or ulld 
peach a Fudgment at Law; or where they 
ceed againſt Law, or refuſe to admit ſuch Pi 
Cuſtom, Preſcription, or Evidence os wa 
good and allowed at Law; or where they | 
fuſe to deliver the Defendant a Copy of 
Charge againſt him, (as the Libel or Inte 
gatories) in which laſt Caſes they are reſi 
ed by the Superior Temporal Courts from Þ 
ceeding, meerly on Account of their reſi 
ſuch Matters as they ought to allow, ly 
Rules of Common Law, or elſe becauſe t| 
refuſe the Party a Copy of the Charge againſt bi 
aud which is due to him of common Right, 
in Equity and Fuſtice ; for that withat th 
he cannot, or mot properly, make his Deſen 
In all which Caſes they are prohibited iyl 
Temporal Courts, without ſuch Temporal G 
ever looking into the Merits of the Caiſe 
whether within their Furiſdiction, ot it 
whether they are regular in their Meth 
Proceeding, &c. but incerly for theſe N. 

And having done this, I hold it regular ti 
the Authority of the Temporal Courts 0nrit 
Courts, where is either any Variance belt 
the two Laws, or where Matters tempo 
nixt, or fall in incidentally with 7615980. 
Eccleſiaſtical Cognizance, and then, , « 
ft, it may be neceſſary to reſer to ſome « 
where the Common Law Courts do indi 
allow the Eccleſiaſtical Courts to bold Pla 
Matters which do net ſtrictiy belong #0 0 
en account of the Aptneſs of the Remedy ul 
the Hecleſiaſticul Cœurts, iu ſach C5 8 
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ght to be demanded, but granted Ex Gratia, 
(uſes where the Wiſdom of the Superior 
nere / Judges and Courts, find them neceſ- 
im, according to the Circumſtances of ſuch 
wral Caſes; and therefore the Temporal 


unt to apply their Remedies, where they, 
Temporal Courts, have not ordinary Redreſs 
Heir own, apt and adequate to the Caſe, and 
bet for Convenience ; of which Convenience 
only are Judges. | 

2 As the Body of Man, ſays Lord Cote, 
beſt ordered, when every particular 
ember exerciſeth its proper Duty: So the 
dy of the Commonwealth is beſt govern- 
| when every ſeveral Court of Juſtice, 
ecureth its proper Juriſdiction ; But if the 


L je, whoſe Duty is to ſee, the Hand to 
5 Work, the Feet to go, ſhall uſurp and in- 
: ach, one upon another's Work; as the 


nds or the Feet, the Office of the Eyes, 


ilrder, and Darkneſs, and bring the whole 
bay out of Order, and in the End, to De- 
nction; ſo in the Commonwealth, (Juſtice 
ing the main Preſerver thereof) if one 
wurt ſhould uſurp or incroach upon ano- 
ler, it would introduce Incertainty, ſub- 
rt juſtice, and bring all Things, in the 
nd, to Confuſion. Proem to 4 Inſt. 

3 Rerum Ordo confunditur, fi unicuig; Ju- 
ſuctio non ſervetur. Proem to 4 Inſt. 

+ This Kingdom hath been beſt govern- 
n and Peace and Quiet preſerved, when 
both Temporal and Eccleſiaſtical Courts and 
Wes have kept themſelves, within their 
3 proper 


| concerve Probit itions, &c. are not of 


ur may, and do ſometimes, allow theſe 


id the like ; theſe ſhould aſſuredly produce 
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Jura Eccleſiaſtica, 


proper Juriſdiction, without Incroaching ( 
uſurping one upon another; and that whe 
ſuch Incroachments and Uſurpations ha 
been made, they have been the Seeds 
great Trouble and Inconvenience, &. 4h 


5. Furiſdictio eft Authoritas judicandi, M: 

ts dicendi inter Partes de actionibus Per in 
rum & Rerum ſecundum deducta flerut 
Judicium per Authoritatem Ordinarian Mar 
delegatam, and again Furiſdictio eft Putes 
de publico introducta cum Neceſſitate Jun 
cendi, it is derived of 7s & Ditio, 1. . 
teſtas Furis, Proem to 4 Inſt. not 

6. Wrong done by theſe Courts and thy 
Officers in Relation to legal Proceeding 


arc of two Sorts. 


1. When they proceed in that where 
they have no Juriſdiction. 

2. When they proceed in Cauſes when 
though they have Juriſdiction, yet the 
proceed erroneouſly, 


1. The former of theſe is a Wront 
and the Party hath Remedy, or Re 
lief by not ſubmitting, and bringing 
Action againſt them who exerciſe it. 
2. By Prohibition from a Supe! 
Court. 


The other is, when they proce 
erroneouſly in a Matter within the 
Juriſdiction. | 

And there they are not puniſſadi 
for a Man is not to be puniſhea #0 
Error in Judgment; but Reliet ſ;a 

be by Appeal. Ia. Anal. 120, li 
122. „ 1 


Jura Eccleſiaſtica. 


The Judges and Sages of the Law for 
Matters in Law, are called Conſilium Regis. 
Co. Lit. 304. a. b. Hob. 163. 

3. The King's Temporal Courts, by his 
mediate Authority, have Power derived 
fom the King, to ſuſpend the Proceedings 
of the Eccleſiaſtical Courts, by Prohibirion, 
ge if Cauſe. Ha. Anal. 20. 

q The Temporal Courts muſt always 
have an Eye, that the Eccleſtaſtical Juriſ- 
dition uſurp not upon the Temporal. 
f. iS. 5 

10. The Judges of the Common Law do 
not loox on themſelves as bound by the 
Rules of the Civil Law; but at Liberty to 
flow their own, where the two Laws differ. 
. Will. 12. 

11. It is the Office of Judges to advance 
Laws made for Religion, according to their 
ad, tho' the Words be ſhort and imperfect. 
Magdalen College Caſe, Hob. 157. Vide 2 Inſt. 
615 69 616. 

12, When any Thing is uſed to the Diſ- 
pleaſure of GOD, it hurteth not only the 
Body but the Soul. And Temporal Rulers 
have not only Cure of the Bodies, but alſo 
their Souls, and ſhall anſwer for them, if 
tiey periſh in their Default. Doc. & Stud. 
0.1. c. 32. fol. 55. b. 56. 4. 


2, Ries. Vide General, P. 6. 


l. Summa eſt Ratio que pro Religione facit. 
Jerk. 23 3. o. i b.- 11 C0 70. b. 
Hob. 295. 2 Chan. Caſ. 18. 

. Favendim eſi Eccleſiæ quam Parſonæ. 
Ro. Rep. 452. 


24 3. In- 
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dant; but that is not properly a Sequeſtn 


in ſuch Caſe doth, is in the Nature of 1 


Jura Eccleſiaſtica. 
3. Intereſt Rei publica, ne Maleficia yen, 


meant impunita. Jenk. 162, 166. 
4. W.1. Ultimo, Summa Charitas «ft mi 1 5 


Tuſtitiam, ſingulis omni Tempore quando 1 fi: 
ceſſe fuerit. 11 Co. yo. b. wht 
wh 
2 up 

3. Their IIrits. dee 


1. To whom to be directed, &c. 


x +3 Sheriff had returned upon a 4 

fa. that the Defendant was Cl. br 
Aciatus non habens Laicum Feodum ; where 
upon a Fi. fa. iſſued to the Biſhop, where! 
upon he uſed to ſequeſter (as they call i 
the Eccleſiaſtical Poſſeſſions of the Defen 


tion; for the Ordinary muſt not return & 
quueſtrari feci, but Fi. feci, or Nulla bona, i 
a Sheriff muſt do. And Lord Korth fai 
he had known this in Experience, that 4 
Biſhop had been, in ſuch Caſe, ordered to 
amend his Return; for what the Ordinary, 


Temporal Officer; for the Sequeſtration, 3 
they call it, is like the Fi. fa. he is in thit 
Caſe (if he may be ſo called) oy an Eee 
ſiaſtical Sheriff, and by Virtue thereof may 
do as the Sheriff doth in other Caſes; that 
is, he may ſeize Eccleſiaſtical Things and 
tell them, as the Sher: doth Tempo 
Things, upon a E. fa. but then he mu 
return Fj, fe. and not Seqlieſtrari fect. 2 
Mod. 257. 


2, Trin, 


M4 


ce 


| Ii 


Jura Eccleſiaſtica. 


2. Trin. 2 Geo. 2. v. Toung, B. R. 

The Sheriff of Wilts had returned upon 
1 Ki. fa. That the Defendant was FEcclefia- 
ficus beneficiatits non habens Laicum Feodum ; 
chereupon a Writ iſſued to the Dean of Sarum, 
who had a Peculiar, to ſequeſter the Goods 
pon the Defendant's Benefice ; a Rule had 
deen made upon him to return his Writ; but 
won the Return's being inſufficient, and the 
plaintiff underſtanding the Official claimed 
the Retorna Brevium, by a Patent from the 
Crown, he obtained a Rule upon the Offi- 
cal to make a Return, and accordingly gave 
him the Writ: And aſter the Official made 
1 Return, but ſent up no Writ at all; 


whereupon Mr. Gapper, now Serjeant, mo- 


red for an Attachment, againſt him upon 
the Contempt, but the Court ſaid, that the 


Rule which the Plaintiff had obtained upon 


the Official to make this Return was irre- 
zular; for they ſaid their Writs could only 
be directed to the Biſhop, or to the Pecu- 


lar; and they could not take Notice of any 
ſubordinate Offices in a Peculiar, and ac- 


tordingly they diſcharged their firſt Rule 
mon the Official; and made a Peremptory 
one upon the Dean, who had the Peculiar, 
tb make a Return; and they ſaid, you'l 


%y Way to get your Writ from the Of- 
cal. 


II. Theſe 
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Crown to diſtribute to them, or declare to 


Jura Ecciſiaſtica, 


II. Theſe Courts inſerior and ſu 
ordinate. 


I. In General. 


1 their Judges and Officers, bound 
to take Notice of the Temporal Law 
And alſo ſee their Judges, E9c. Subordinar 
to the Temporal Courts. Nt V and VII 


2. Where Eccleſiaſtical Furiſdic 
tion comes in Cue ſtion. 


1. U the Cauſe or Controverſy con. 

cerning the Juriſdiction be between 
Spiritual Perſons; as in the original Caſe it 
was between the Archbiſhop and the Suffra- 
gan Biſhop ; yet the King is the indifferent 
Arbitrator in all Juriſdictions as well Spit. 
tual as Temporal, and it is a Right of his 


them their reſpective Bounds. Hob. 17. 
2. The Dioceſe of Winton extending to 
Southwark as Part of the County of Surry, 
all which is in that Dioceſe, the Judge of 
the Audience of the Metropolitan, holding 
a Court ſometimes in Sur hark, thought ft 
to cite Men thither who lived above {fix} 
Miles off; and if they did not appear, he 
was pleaſed to excommunicate them, and t0 
refuſe them Abſolution; unleſs they would 
conſent to tranſmit the Cauſe to the Arct- 
biſhop's Court, by which the Statute 28 


. 8. was illuded, a Prohibition lies, thove 


Jura Eccleſiaſtica. 


+ be concerning the Juriſdiction of two 
Spiritual Perſons; for the King ought to 
jeep every Court within its juſt Bounds: 
And though formerly it had been conceived, 
hat the Archbiſhop had a concurrent Juriſ- 
ackon within every inferior Dioceſe ; yet 
that was not as Archbiſhop, but as Legatus 
14% to the Pope, for the Archbiſhop of 
I neither hath, nor claimeth any ſuch 
concurrent Juriſdiction in his Province; and 
then this Power of Legatus natus, acguired 
by Anſelme, as hath been mentioned before, 
isended; being abrogated with the Pope, 
and the laſt Practice, if any ſuch was, was 
an Uſurpation ; and if the Archbiſhop ſhould 
be admitted to ſet up a Court of Audience 
in every Dioceſe, he might take away all 
Cauſes out of inferior Courts. See Ro. Abr. 
e 313, 314. Caſe 8. and Hob. 17. Je meſme 
(:ſe, being Dr. James's Caſe. 

3. Eccleſiaſtical Juriſdiction and Power 
belongs to the Judges of the Common Law, 
to determine, 12 Co. 42. for were the Ec- 
cleſiaſtical Judges to determine of what 
Things they themſelves have Cognizance, 
and that they ſhould have Cognizance of all 
they pleaſed to allow to themſelves, they 
youdd make no Difficulty, ſays Lord Coke, 


anpuare Furiſdictionem ſuam. Bratton faith, 


en Fudex Eccleſiaſticus probibitionem a Rege 
hſcepit ſuperſedere debet in omni Caſu, ſaltem 
Unec Conſtiterit in Curia Regia ad Quam per- 
inet Juriſdictionem; quia fi Fudex Ecclefiaſti- 
us EHimare debet an ſua eſſet Furiſdictio, in 
dum Caſu indifſerenter procederet non obſtante 
Regia probibitione. On the Queſtion, whe- 
er Court Chriſtian had Cognizance of a 

Lamp, 
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Jura Eccleſiaſtica; 


Lamp, Prohibition went Qyod non procedant 
in Curia Chriſtian. quouſq; in Cur, noſra 410 
cuſſum fuerit utrum cognitio placiti illins 41 
Curiam naſtram vel ad Forum Eccleſiafticns 
pertinet. The Judges at Law ſhall deter. 
mine in what Caſes the Eccleſiaſtical Judge 
have Power to puniſh pro Læſione Fitei 
2 H. 4. 10. 11 H. 4. 88. 22 E. 4. 20. 
So of Bounds of Pariſhes. 5 H. 5. 10. 
39 E. 3.58. 12 E. 4. 9 H. J. 1. 10 H 
7. 9. 12 C. 42. 

4. Reſolved, If any ſlander the Authori. 
ty of the High Commiſſioners, it is to be 
puniſhed by the Temporal Judges; for that 
the Determination of their Authority and 
Power, which is given to them by Statute 


and the King's Letters Patent, belong to 


them, and not to Court Chriſtian. 12 Cy. 42. 


3. As to the Eæpoſition of Statutes, 
though concerning the Fccl:jis 


ſtical Laws and Courts theu- 
ſelves. 


we ho Judges in Courts Chriſtian may 
not expound the Statutes concerning 
themſelves; but the Courts at Law. Hol. 
83, 84. Van. 213. 

2. The Expounding of Statutes even be- 
longing to Eccleſiaſtical Government, or 
Proceedings, belongs to the Temporal and | 
not to the Eccleſiaſtical Judges. 2 Juft. 614) 
618. Van. 213. 

3. The Judges are the only Expoſitors of 


Acts of Parliament, although they concern 
| Spiritual 


Jura Eccleſiaſtica. 
Spiritual Things. Mar. 90, 91. Hob. 437. 
. 4. 37, 38. 

4. The Common Law, and the Judges 
of the Courts of the Common Law, have 
the Expoſition of all, and conſequently, of 
{ach Statutes or Acts of Parliament, as con- 
cern either the Extent of the Juriſdiction of 
thoſe Courts, or the Matters there depend- 
ing; and therefore if thoſe Courts either re- 
ſuſe or diſallow theſe Acts of Parliament, or 
expound them in any other Senſe, than is 
truly and properly the Expoſition of them, 
the King's Great Courts of Law, who, next 
under the King and his Parliament, have the 
Expoſition thereof, may prohibit, and con- 
troul them. Ha. Hift. Law 42. 

5. The Court was clear of Opinion, That 
whereas the Starute 21 H. 8. appoints the 
Adminiſtration to be granted, Ec. and that 
the Ordinary takes Sureties for the Admini- 
tration of the Goods of the Deceaſed, that 
he may not impoſe any further or other 
Condition upon the Bond ; and though he 
pretend that the true Adminiſtration men- 
tioned in the Statute, is to be extended as 
well to the Diſpoſition of the Surplus, as to 
Debts and Legacies; yet that is not a Mat- 


ter under their Judgment; for they are to 


take the Bond according to the Law; and 
hen the Bond comes to be ſued, the Mean- 
ng and Expoſition of the Statute and of the 
Condition of the very Obligation it ſelf, 
ae both to be judged by the Courts of 
Law, See Hob. fo. 38. Vide Thorpe's 
Reading in Gray's Inn, 1641. {ur le Sta- 
me 31 E. 3. 


6. If 
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Jura Eccleſiaſtica. 

6. If an Adminiſtratjon be granted to the 
next of Blood, and thereupon an Appel i; | 
ſued to the Delegates, and there they in. 
tend to revoke the ſaid Sentence, and to 
grant it to another, who is not ſo near of 
Blood by our Law, but is by the Eccleſiaſt. 
cal Law, a Prohibition lies in ſuch Cale; 
becauſe it, being ordained by Statute, ought 
to be interpreted according to our Lav, 
Mich, 21 fac. B. R. Wingate and Fikh, 
And alſo where Adminiſtration being grant. 
ed to a Brother of the Half-Blood, on Ap- 
peal to the Delegates they were inclined to 
repeal it, and to grant it to the Brother of 
the whole Blood; therefore a Prohibition | 
went to try their Law upon it by ours. Ry. 
Abridg. Probibition, fo. 303. Caſe 2). 
J. If an Adminiſtration be granted to « 
Couſin of the Half-Blood, and thereupon a 
Suit is inſtituted by another who pretends 
himſelf to be a Couſin of the intire Blood, 
whereas his Father was a Baſtard by our 
Law, and there is an Appeal unto the Au- 
dience; and there they are about to repeal 
the firit Adminiſtration, and to grant it 
to the Son of the Baſtard according to the 
Eccleſiaſtical Law, a Prohibition lieth; be- 
cauſe that the Scatute is to be interpreted 
according to our Law. Hill. 22 Fac. B. R. 
Prohibition granted. Ro. Abr. Provivition, 
fo. 303. Caſe 28. 

8. The Conſtruction of the Statute 1 F- 
liz. and of the Letters Patent of the High 
Commiſſion, in Eccleſiaſtical Matters, found. 
ed upon that Act, belongs to the Judges 0 
the Common Law ; for though the Caulcs, 


the Cognizance of which, belongs to — 
1 | A 


Jura Eccleſiaſtica. | 


re meerly Spiritual, as well as the Law by 
Iich they proceed; yet their Authority 
ind Power, is given them by Act of Parlia- 
nent and Letters Patent, the Conſtruction 
chereof belongs to the Temporal Judges. 
12 Co. 41, 42. N | | 

9. Whether the Eccleſiaſtical Court hath 
Juriſdiction given by Act of Parliament or 
jt, depends upon the Conſtruction of ſuch 
14, and that my Lord Chief Juſt. ſaid be- 
knged to this Court if any Doubt aroſe. 


1 Banco Regis. See 12 Co. 42. 


| 4. 4s to the Conſtruction of their 
Canons and Conſtitutions. 


1. Who to conſtrue. 
1. The King, his Parliament, and Fudges. 


4 King and his Council in Parlia- 
ment, as appears by the Statute De 
Mamis, c. 5. declared how a Canon made 
n the Council of Lions ſhould be interpre- 
ld and expounded, Quad Conſtitutio iſta iu- 
hgenda fit, Ec. in ſuch a Manner as quite 
lifereth both from the Words and Mean- 


Ing q the Makers of that Canon. Dav. 
72. J. h. 


ed, accepted and uſed in any Chriſtian 
alm or Commonwealth, they by ſuch Ac- 
*ptation, and Uſage, have obtained the 
ce of Laws, in ſuch particular Realm or 
Ute, and are become Part of the Laws of 
that 


Pariſh of St. John's Clerkenwell, Paſ. 9 Geo. 


2. When any of the Canons were recei- 


333 


336 Jura Eccleſiaſticg, 

| that Nation; and fo thoſe which were er 
braced, allowed, and uſed in England wer 
thereby made Part of the REcclefaftic; 
Laws of England; by which the Interpret 
tion belong'd only to the King of Fuglamt 
and his Magiſtrates within his Dominions 
and he, and his ſaid Magiſtrates have th; 
ſole Juriſdiction in ſuch Cafes, and the) 
ſhop of Rome hath nothing to do in the lh 
terpretion, Diſpenſation, or Execution 
ſuch Laws in England, though they ven 
firſt deviſed in that Court, no more than ih 
Chief Magiſtrates of Athens or Lacedeni 
might claim Juriſdiction in Old Rome; be 
cauſe the Law of the twelve Tables wer 
brought from thoſe Cities of Greece, or nc 
more than the Maſter of New College, Oxin 
ſhall have Command or Juriſdiction 1 
King's College of Cambridge ; for that thi 
private Statutes by which King's Cullege ii 
governed, were for the moſt part borrowet 
and taken from the Book of the Foundatia 
of New College. By this Rule of Reaſon 
ing, the Emperor might claim Juriſdidto 
in Maritime Cauſes within the Dominions" 
our King; becauſe we have long received 
and admitted the Imperial Law for the De 
termination of ſuch Cauſes. See Cr) 
Caſe, 5 Co. and KelloK, 184. Da. 11. 4. 


2. I hether the ſame, or ann, at 
which of them have been meſtioned 


I. T HE Canons of 1640, have been qe 
ſtioned, but thoſe of 1603 have nt 

ver been doubted. Biſhop /7at/s Caſe 

Salkeld. | a 
I B. IT tzn 
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B. Where the Eccleſia . 
Courts are irregular in 
their Proceedings, or 
act oppreſſivelj, or in- 
 Juriouſly, or alk Want 


or exceed their arif- 
dliction, &c. 7 


1. Theſe Courts ſubordinate and 1 
ſubject to the Controul of the | 340, 
ſuperior Temporal Courts. 


| l 


1. General. _—- . 
2. Where they take undue Means to en- 5 i 

force their Sentences. EG. c } 4 /, | 
Load — —-„— 


2. How their Sentences are affected by e's 3 Z 2. 
King's Pardon 


3. Where theſe Courts 1 — 4 
4. Where they cannot adminiſter Right. ©, 357. 
4 Where they 1 = Juri ſdiction. 

3252. 


6. Where they Exceed their Furiſdiction. 

1. General. _— TS. 

2, ow Te ained. —- _— 
29 w reflraj — 

1. By Probibition. V Here of the Prohibition 

2 By Premunire. J and Præmunire. 


Vor. I. 2. 1. The 


W "TRI 4 * * * * nnn —_ 
* , P. WV) FT "FM 9 
£ ura Ececleſialtice 
f N 


1. The Prohibition. 


5 17 . 2 M bat it 16, aud its Operation 
3 30 . General to. 
3 * 5 W and JT it beth. 
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[T. Geena. 
306 jA 9. 2. Rules in. 


4. At whoſe Inflance awarded. 


37 0 ('s. General, 
377. 2. Whether ſeveral may join therein 


From whence it iſſueth. 
7 M here it iſſues <4 
3372 3 To whom to be direfed. 
3 4 . How favoured. 
Hs. The Suggeſtion. 


T. General. 
. The Stile. 
3. Rules, and of the Conſultation. 
© Whether the Suggeſtion be good, or tit, 


379. 1. General. 
3. 2. Whether to be n 
50.3. Whether the Matter to be firſ pleaded li 
- low. 
. Whether to be firſt entered on a Rol. 


10. The Declaration 


59. 
(J. 20 agree with the Suggeſtion. 


7 © 4, 11: Whether this Writ grantable fte 
: ' Conſultation. 
3 9 95 12. Whether may be after Sentence, 7ulg 
ment or Execution. 
I% ql 


Jun Ercleſiabica. 


3. The Libel to be produced. to the Tem- 


wet Court. 
1. Under whoſe Hand to be ſgned. : 
14. Coſts. 


i. From what Time to be paid. DS 


15. What a Diſcomtinuance of the Probi- 
bition. | 

16. Wherefore, and how diſcharged. = 

17. Whether it may abate. — 5 

18. Particular to the Conſultation. { - 


1, What it is, and wherefore granted. 
19. The Attachment. 


1. Wherefore granted. 


* The Præmunife. 


1. General. 

2. The ſeveral Species. 

3. What, and from whence denominated, / 
Ke. and who may, and how incur it. 


I. General. — wit 
2. Rules and Examples thereof. 3 Ty 


4. Statutes concerning. 
1. Conſtructions ſ— 


S. Where Principals and Acceſſaries 4 0 2. 


6. Suits, — 
1. Who may have'this Writ. 40 +4 
: How to be commenced. . 4 3 
0 


3. The e, 


f. How 


1 


—. 
— — 


9 9 Ne 
- : 
4 
* 
< 
” 2 * 
A * 
* 
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r. How to be made. | 
1 j 4. The Courſe of Proveeding. 


1. General. 4 


5. The Pleadings. 
>. 1. General. 


10 
, / 6. The Trial. 
0. By whom to he, 
. The Judgment. 
A104 1. General. 


perior Temporal Courts. 


—— — — — n 
5 a. 


I. General. 
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. The Heinouſueſs of the Offene ani 
A F3 Le uniſuments annexed thereunts, 


B. Where the Eocleſiaſtical Conf 
are irregular in their Pro 
ceedings, or act oppreſſively a 
7njuriouſiy, or either Maut, u 
exceed their Juriſdiction. 


I. Theſe Courts ſubordinate and 
ſubject to the Controul of the St 


EY Spiritual, that is, the Eccie- 
ſiaſtical Laws allowed by tbe 
Laws of this Realm, that 5 
ſuch as are not againſt the Com. 
mon Law, nor againſt the Statutes, and 
Cuſtoms of the Realm, and thus * { 


Jura Eccteſiaftica, 

ion of the Eccleſiaſtical Laws and 
Courts are bounded ;* and it is according to 
beſe Laws, thus limited and reftrained, 
hit the Ordinary, and other Eccleſiaſtical 
Julges do proceed in Cauſes referred to 
their Cognizance. Co. Lit. 344. a. 

2, Of fuch Cauſes, and in ſuch Manner 
$ the Kings of the Realm, and by general 
Conſent and Allowance. have been afſfigned 
pthe Eccleſiaftical Courts, they have Juriſ— 
fiction, by Force of ſuch Allowance, Cc. 
0 De Jure Regis Ecclefiaſtico 6. b. 

3. Lord Keeper declared, that the Judg- 
nents of the Eccleſiaſtical Courts were as 
kbje to the Equity of Chancery, as Judg- 
nents at Law, 1 Chan. Caſ. 201. Nelſ. 434. 
bib, 208. . | 

4 The King's Laws of this Realm do 
bound the Juriſdiction of Ecclefiaſtical 

Courts. 4 Jnft. 321. ide poſÞ where they 
reed their Fariſdiftion. 


2. Where they take undue Means to en- 
force their Sentences. 


1. Ceneral. 


1. If a Suit be in the Spiritual Court, 
nd they take an Obligation of the Defen- 
ant, to perform their Sentence; a Prohibi- 
wn lieth; for they have other Ways to 
onpe! Performance, where they have Ju- 


n. da don Mich. 12 Fac. B. R. Codd's 
nd Me, Ro, Abr. fo. 302. Caſe 18. See Ro. 
. 14 Fac. 

1 


1 2. How 
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only pro ſalute Anima vel Reformatione MW 
rum, as for Defamation, as was the Prin 


Bar to the Suit, for the Suit is not for the 


Jura Eccleſiaſtica; 


2. How their Sentences are affelit | 
the King's Pardon. 


1. If a Suit be in the Eccleſiaſtical Cour 
ad Inſtantiam Pariis, if the Defendant plead 
the King's Pardon, and after Coſts are tax 
ed to the Plaintiff; for that the Pleading 
the Pardon, is as it were, a Confeſſion af 
the Fact, they uſe to tax Coſts there; yet: 
Prohibition ſhall be granted; for that bot 
the Matter, and the Suit being pardoned; 
the Coſts are gone alſo. Hil. 11 Fac. B. l. 
Watſon's Caſe, Ro. Abr. 299. Probibitiay 
CE Cale $ h 

2. In all Caſes depending between Pa. 
ties in Court Chriſtian, where the Suit is 


pal Cafe, or laying violent Hands upon 
Clerk, or the like, the King's Pardon is a 


Recovery of Damages, or any other Thing; 
but only to inflict Puniſhment upon the 0! 
fender, pro ſalute Anime, Hob. 82. whicl 
Puniſhment the King might pardon as vel 
before as after the Suit commenced; for in 
Truth, ſuch Suits are only for the King 
though proſecuted by the Party, as wette 
Suits in the Star-Chamber. Bur if a Libel 
be for Tithes, or Contract of Matrimo) 
or a Legacy, or the like, where the Plain 
riff hath an Intereſt and Property in the 
Thing in Demand, and Sentence | op 
for him, as to the Thing in Demand, the 


ing 


Jura Sccleſiaſtita. 


her the Suit commenced. 5 Co. 51. 4. 

| 3, All Suits in the Eccleſiaſtical Courts, 
g Officio, are for the King, wherefore what- 
der the Suit is the King may pardon it; 
for they are only to correct or puniſh the 
ou pay, for the Offence, or Fault, and not 
for the particular Intereſt of the Party. 5 Co: 
51. b. Cro. Car. 199. | 

4 It was reſolved, That in the Principal 
Caſe, though the Suit be for the King, and 
ſuch as the King might Pardon, yet when 


the Plaintiff, ſo that the Plaintiff hath a 
particular Intereſt in them by the Sentence, 
the King may not pardon ſuch Coſts. But 
if the Pardon had been obtained before Sen- 
tence, there the Pardon had diſcharged all; 
for then the Court might not have proceed- 
d to any Sentence of the Principal Matter, 
and by Conſequence not of Coſts which are 
2 885 5 Co. 51. H. Cro. Car. 46, 47, 
75 68. 


4 5. A Woman libelled againſt one for cal- 
3 ing her Whore, and had Sentence and 
1 Coſts of Suit taxed, from which Sentence 


the Defendant appealed, and pending this 
Matter, obtained the King's Pardon; and it 
vas reſolved, that though the Defendant 
hid appealed, by which the Sentence to ma- 
y Purpoſes, by the Opinion of Doctors of 
tne Law Spiritual, is ſuſpended, as appears 
27 H. 6. Tit. Gard 118. 2 R. 2. Tit. Qnare 
Inpedit 143. 1 IH. J. 12 2 Mar. 105. Yet 
by tne firſt Sentence the Party, notwith- 
ſanding the Appeal, had an Intereſt in the 
Colts, which could nor be dilcharged by 
h 2 4 | the 


King may not pardon it neither before nor 


Sentence is given, and Coſts are taxed, for 
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the King's Pardon; and therefore to this W 
poſe, the firſt Sentence is not ſuſpended b. 117 
the Appeal, and Conſultation Was granted 
afterwards for Coſts. 5 Co. 52. . | 
6. Coſts being awarded to the Party Id 
fore the Pardon, though they are taxed 2 
terwards, are not taken away by the Py 
don. Cro. Car. g. 
J. CUDDINGTON brought Caſe again 
WILLIAMS, and declared for calling hin 
Thief, the Defendant juſtified, and ſaid thy 
ſuch a Day the Plaintiff did ſteal fix Sheey 
of F. & The Plaintiff by Proteſtation (aid 
he ftole not the Sheep and pleads a gener 
Pardon, and avers he is none of the Perſons i 
excepted: Whereupon the Defendant de. r 
murred in Law, and Judgment was for the 
Plaintiff, the whole Court being of Opinion, 
That though he was once a Thief; yet 
when the Pardon came, it took away not 
only the Pænam but Reatum, for Felony is 
contra Coronam & Dignitatem Regis: Non 
when the King hath diſcharged it, and par» ire 
doned him of it, he hath cleared him, not 
only of the Crime but alſo of the Infamy, 
wherein no private Perſon is intereſted, but 
the Commonwealth, whereof the King is 
Head, and in whom all general Wrongs te- 
ſide, and to whom the Reformation of all 
eneral Wrongs belong ; and therefore Suits 
r Defamation by private Perſons in Spit- 
tual Courts, are pardonable by the King, 
and that even after Sentence; for that tho 
| they be ſued ſometimes by the Part) 
grieved, yet he is only in the Nature of an 
Informer, and the Sentence is not to gie 


him Amends, but pro ſalute Anime. 4 


Jura Eccleſiaſtica. 

ww in the Star- Chamber. Hob. 81, 82. 
Tur Cro. Fac. 335. Wats's Caſe. 

8. Mie, being wp, by Sir John Ben- 
+ for the Office of Chancellorſhip of the 
Ichbiſhop of Tork, the Defendant endea- 
wured to obtain an Injunction out of the 
b.r-Chamber, to ſtay his Suit; he being 
; Sentence and Decree there, for Bribery 
pd other Mi/demeanors in his Office of Fudge 
# the Prerogative Court, fined 20, ooo J. and 
mtenced to be impriſoned, and made inca- 
able of any Office of Judicature; by Rea- 
n whereof, being diſabled to hold that Of- 
ke in Queſtion, the Defendant obtained it; 


ſir Joby Bennet, that he might enjoy the 
ud Office, contrary to the Decree; he 
therefore prayed to ſtay his Proceedings; 
mereupon Sir John having Day given him 
ew Cauſe, why an Injunction ſhould 
ut go, ſhewed them a Pardon from the late 
King, after the ſaid Sentence, wherein was 
cited all the Bribery, and Offences, con- 
ned in the ſaid Decree, and all Penalties 
nd Puniſhments by Reaſon thereof, and all 
diſabilities and Incapacities, and all Things 
ncerning the ſaid Sentence, except the 
aid Fine of 20,0001. and thereupon the 
ad Court of Star-Chamber requeſted Sir 
vun Walter Ch. Baron, and Sir Francis 


os confider of the ſaid Decree and Par- 
n, and to certify their Opinions, whether 
"ere fit to permit the Proceedings in the 


Sentence 


od pretending this Aſſiſe was brought by 


Wrzey, third Juſtice of the Common Pleas, 
0 call to them all the Juſtices and Barons, 


. or not; and all the Juſtices and Ba- 
a being afſembled at Serjeants Inn, the 
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Sentence and Pardon were read he, 
them, and the Caſe argued by Counſel a 
both Sides; and it was reſolved by the Ju 
ſtices and Barons, That this Pardon hat 
taken away all Force of the Sentence in th 
Star-Chamber, except the Fine of 20,000 
and all Inabilities are diſcharged therehy 
and that the Sentence never took from hi 

the Office, but the Execution thereof, n 
gave Authority to place others ; but if th 
Archbiſhop, before the Pardon and after th 
Sentence, had appointed him to execute hj 
Office, and he durſt not do it, then, perad 
venture, the ſaid Archbiſhop for his Non 
attendance, might have ſeiſed the ſaid 0 
fice and granted it to another ; but the Sen 
rence by it {elf cannot take away the. Off 
which is a Freehold, and the Pardon havin 
taken away all the Offences, they therefor 
conceived it convenient to permit him ui 
proceed with his Aſſiſe, and if doubtful i 
may be found ſpecially, and ſo receive a ji 
dicial Hearing. Cro. Car. 55, 56. 

9. The King's Pardon is a Bar to all Suit 
in Court Chriſtian, where the Suit is on! 
pro ſalute Anima, vel Reformatione morum 
for theſe Suits are not to recover Damages 
but only to inflict a Puniſhment upon th 
Offender, pro ſalute Anime. 5 Co. 2 Fat 
51. a. Vide Hob. 81. 2 Cro. 355. 1 C5 

„ 68, 9. | 

m_—_ In Suits in the Spiritual Court . 
{alute Anime tantum, the King may pardon 
as well before as after the Suit commenced 
for in Truth theſe Suits are only for ts 
King, though proſecuted by the Fatt] 
5 Co. 2 Part 51. a. 


11, Suits 


Jura Ecclefiaſtica, 


f u. Suits in the Spiritual Court, pro ſalute 
| ons, are only for the King, though pro- 
ed by the Party. 5 Co. 2 Part 51. a. 
hat Me 1 Cro. 9, 47» 68, 199. 2 Cro. 335. 


Wh, $1. 
00 i2. Where the Plaintiff ſued him before 


de Commiſſary of the Biſhop of Norwich, 
„ Defamation, wherein he had Sentence, 
ud fix Pounds aſſeſſed for Coſts, the De- 
ant appealed from the Sentence to the 
Court of Arches; and by general Pardon 


Whardoned, which was pleaded. in the Court 
o Arches, and notwithſtanding that, they 


tence was reverſed, and in that Suit ſixteen 
Pounds aſſeſſed for Coſts to the Appellant, 
where by Law they ought not to have pro- 
Wcecded, nor given any Coſts on Prohibi- 


red the Offence of Defamation quad Pu- 
fiſhment to be inflicted by Way of Penal- 
ty; yet the Coſts were not diſcharged by 
the Pardon, but rhe Court may well pro- 
ed in the Appeal; and if they reverſe the 
irſt Sentence, ſo as the Coſts appear un- 
luly taxed, they may well aſſeſs Coſts. 

13. Reſolved, though the Pardon diſ- 
charge the Offence quoad any Puniſhment to 


atderwiſe; yet in Reſpe& of the Coſts, 
being aſſeſſed before the Day to which the 


lf they be not duly aſſeſſed the Court may 
Kell proceed in the Appezl to diſcharge the 
Parties of them; and if they reverſe the 
firſt 


the Offence of the defamatory Words were 


roceeded in the Appeal where the firſt Sen- 


ton; for though the Pardon hath diſchar- 


be inflicted by Way of Puniſhment, or 
ich are not diſcharged by the Pardon, 


Pardon relates (as in Hale's Cale, 5 Co. 51.) 
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firſt Sentence, ſo as it appears the 
were not duly taxed, and the Party un 
ly vexed, they may well in the A { 
ſeſs Cofts ; for the Pardon did not exten, 
to ſtop the Suit commenced in the Appel 
nor, by Reaſon of the Pardon, had the 
Cauſe to ſurceaſe that Suit; and though th 
Coſts in the Appeal be aſſeſſed after the Py 
don; yet are they well aſſeſſed; the Caul 
of the Coſts not being taken away by th 
Pardon ; whereupon Conſultation was prant 
ed; but Hutton doubted hereof; for H 
Pardon diſcharging the Offence (which ! 
the Principal) he conceived they ought nat 
to have proceeded for the Coſts. Cre. Cir 
46, 47. Ven le Caſe. 1 
14. If A. fue B. in Court Chriſtian fo 
ſaying he was a Pander, and after Senten 
is given againſt the Defendant, and that he 
ſhall be condemned in Expenſis Litis, but be- 
fore the Coſts are taxed in certain, come 
the general Pardon 21 Fac. whereby the {aid 
Offence is pardoned, by this Pardon tie 
Coſts are alſo pardoned ; becauſe thougi 
there was an Award of Coſts, yet till they 
are put in certain the Party has no Interelt 
in them; therefore if they proceed there- 
after for the ſaid Coſts, a Prohibition lie 
Mich. 2 Car. Lewes and Whitley, per Curian. 
Rol. Abr. Prohibition, (S.) Caſe 1. And in 
the ſame Caſe, if before the Pardon, and 
after the ſaid Sentence, the Defendant ap- 
peal, and then comes the general Pardon, 
and then the Defendant deſerts his Appel 
whereupon new Coſts are taxed, for ti 
Deſertion, a Prohibition lieth ; for that he 


hath no other Way to have. Benefit of the 
| | Pardon, 


( {4 has 


Jura Ectleſiaſtica. 
don, but this; for the firſt Court ought 
\ have allowed the Pardon. Mich. 2 Ca. 
yes and Whitley. Ro. Abr. Probibition, 8. 


f Manſlaughter, and hath his Clergy al- 
wed, according to the Statute 18 Bliz. 

d is delivered out of Priſon ; if he be af- 
xr ſued in the Eccleſiaſtical Court to be de- 
ed of his Benefice for this Offence, a 
tohibition lies; for by the Allowance of 
is Clergy by the Statute, he is purged and 
quitted of the Felony, and of all Penalties 
d Damages incident to it in Nature of a 
Padon. Mich. 27 Eliz. Rot. 2574. Nichols 
Cale accordant, Ro. Abr. S. Caſe 3. Vide 
tb. 288, G. Searle and Williams's Caſe, 
nd 2 Inſt. fo. 637. | 

16. All the Proceedings in the Eccleſiaſti- 


them concern any Matter whatſoever, 
jet the King may pardon ; for they are on- 
[to correct. 5 Co. 51. 

N. Where the King may pardon; yet if 


. alts are taxed for the Plaintiff, there the 
% Fhntif hath a particular Intereſt, by the 


Wa Day be given for Payment; and it 
u the ſame in a like Caſe in the Star- 
amber. 5 Co. J. ; | 


. Where theſe Courts act oppreſſively. 
1. The Papal Authority did never fine or 


Upriſon in any Caſe, but ever proceeded 
5 | only 


2. 2 5 5 
h If a Parſon of a Church be convicted 


Wl Court, which are ex Officio, for the King, 


atence; which the King eannot pardon 
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will ſend to have the Body, and demand! 


_ Temporal Judges are (as being bound bf 


houſe, and frequently received the Sac: 
Church in the Country, and likewiſe he re 


of Briſtol, for which Cauſe he was cited | 


Sunday before, had, with his own Hand 


there pleaded this, and likewiſe his Recei 


Fuca Eccleſiaſtica, 


only by Eccleſiaſtical Cenſures, 4 Inf.” 
329. ES: : | 

2. If one be impriſoned by Ecclefiaſtic 
Authority, on Complaint thereof made 
the Temporal Courts, that he is impriſon 
without juſt Cauſe, the Temporal Cour 


be certified of the Cauſe, which if the B. 
cleſiaſtical Judge refuſe, the Tempor 
Courts, of their own Authority, will de 
ver him; for where the Temporal Judge 
ſee not a juſt Cauſe of the Party's Imp 
ſonment by the Eccleſiaſtical Courts, th 


Oath) to deliver him. 2 uf. 615, 616. 
3. A Citizen of Briſtol had a Country 


ment of the Lord's Supper, in his Paril 
ceived it frequently in the Cathedral Chure 


to the Eccleſiaſtical Court and admoniſhec 
and afterwards for not obeying and receivin 
in his Pariſh-Church, according to the Mc 
nition, he was excommunicated, though 
of the Surrogates of the Court, but ti 


given him the Sacrament, and though | 


ing in the Country at his own Farid 
Church there, they would not allow it 
upon this Matter appearing to the Court 
King's Bench, a Probibition was award 
Skin. 101, 196. Vide antea, Court of 4 
dience, Not to oppreſs the Subject. 


2 
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4 In Sac. Mich. 3 Geo. 2. Price and 
Pt 63 40. The Lord Ch. Baron ſaid in 
this Caſe, That every Curate muit take a 
licence, unleſs Fellows of Colleges, Ec. 
nd Carter, Baron, ſaid, That no Qurate is 
bliged to take a new Licence, upon a bare 
Tranſlation of a Biſhop, and that tho? this 
ts lad was frequently done; yet it had 
ken complained of in Parliament. 


4 Where they cannot adminiſter Right. 


1. It is a good Cauſe for a Prohibition to 
the Eccleſiaſtical Court, that their Law, in 
te particular Caſe, cannot adminiſter Right 
w the Party. Mo. 425. = 
2 Where the Wife had ſued the Huſ- 
hund in the Eccleſiaſtical Court, for Alimo- 
xy, and it was ſuſpected that he would go 
keyond Sea to avoid the Sentence, the 
Court granted a Ne exeat Regnum. 2 Ventr. 


WW. 
. Mere they want Furiſdiction. 


1. A Prohibition lieth, not only where a 
Man is ſued in the Spiritual Court, for 
Matters remedial in the King's Courts, but 
ul where the Spiritual Courts hold Plea in 
ales, where they, by the King's Preroga- 


bale, ought to hold none. Doct. & Stud. 
2. C. 24. | 
2 If any Matter appears in the Declara- 
Wn, which ſhews that the Cauſe of Action 
li not ariſe infra Furiſdictiaem, there a 
| Pro- 


we, and by the ancient Cuſtoms of the 
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Church-wardens and Sideſmen. Ny 12 


and Limits; and therefore the Courts 


Jura Eccleſiaſtica, 
Prohibition may be granted at any Tiy 
2 Mod. 273. | 

3. If the ſubject Matter in the Deck 
tion be not proper for the Judgment, 2 
Determination of ſuch Court, there alf, 
Prohibition may be granted, at any Tin 
2 Mod. 213. | 

4. Felony or other Capital Crimes + 
not cognizable, or examinable in the Feel 
ſiaſtical Courts, no not for Purpoſes ei 
minable there. Hob. 121, 

5. A Prohibition went for that the Con 
miſſary, at his Viſitation, had cited ſeve 
Men of ſeveral Pariſhes, to appear befo 
him there; and for not appearing, the 
were excommunicated, the Prohibition » 

ranted, for that the Ordinary bath n. 
ower, to cite any to his Courts, but tl 


Tithes. Mo. 9go7, 908, Sc. Jide Probl 
tion, where it lies, etiam Premunire. 


6. Where they exceed their FuriſdiFion, 
I. General. | 


1. The Laws and Statutes of the Real 
have preſcribed theſe Courts their Bounl 


Common Law have the Superintenden 
over theſe Courts, to keep them within il 
Bounds of their Juriſdiction, and the)! 
to judge when theſe Courts exceed theit 
mits; and if they do, then the Courts 
Law are to iſſue their Prohibitions, to 


ſtrain them, and ſuch Prohibition is * 


1 elt 


— 
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ither to the Judge or Party, or both; and 
lo in Caſe they exceed their Juriſdiction, 
th the Officer who executes the ſame, and 
the Judge who pronounceth the Sentence 
xe puniſhable in the Courts at Common Lew; 
it the Suit of the King, or at the Suit of 
the Party, and ſometimes at the Suit of 
both, according to the Variety and Circum- 
fances of the Caſe. Ha. Hift. Law 41, 42. 
Dock. G Stud. lib. 2. c. 28, 29. 

2. If the Eccleſiaſtical Courts preſume to 
acced their Juriſdiction, by extending to 
aher Matters, than is allowed them by the 
ſuperintending Temporal Laws and Courts, 
or even if they will proceed according to the 
Rules, and Methods of their own Laws and 
Courts, when thoſe Laws and their Me- 
thods of Proceeding, is controuled by the 
Common Law, the Common Law will not 
oly prohibit, but alſo puniſh them for ſo 
doing; for their Laws owe all their Efficacy 
dere to their Reception, and not to any 
former foreign Uſage. See Ha. Hift. Law, wn 
2 28, 29, 41, a2. 

3. Per Coke, the Temporal. Law and the The Reaſon j 
ecleſiaſtical Law, are ſo coupled together eee mu if 
tat they cannot ſubſiſt one without the 8 5 | ; 
her; for as to the Legitimation of Iſſue not try theſe _ 
Wo is Heir to the Land, if Baſtardy be Matters, is | 
Faded, this ſaith his Lordſhip is a Matter e 
neerly Spiritual; ſo Nungques acconple en loy- ak 8 1 
d Matrimonie, which the Common Law Spiritual 

7 Plritual 

Way not try; wherefore the Law Eccleſia- Courts, but 
cal is extreamly neceſſary ; yet it is to be 2 all 
ww and kept within its due Bounds, 3 
* if it exceeds its Power, it is to be redu- nable only in 

by the King's Prohibition, to its true the Temporal 

ol. I, A a Courſe; Courts. 
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jects, to come to any Place, on the Biſhops 
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Courſe; but where it does not exceed jy 
proper Juriſdiction its Sentences are bind. 
ing in and to the Temporal Law. Jþ. fa 
782, 783. | 

One may ſue a Prohibition to the the. 
riff, That he ſuffer not the King's Lay Sub. 


Citation, ad faciendas aliquas Recopnitimes 
vel Sacramen. præſtand. niſi in Cauſis Matri 


monialibus & Teſtamentariis, and alſo the , 
Party might ſue an Attachment ſur 20 hi 
againſt the Biſhop, or other inferior 04M «, 
nary or Official, if he cited, or diftrained_l | 
any to appear before him at his PleafuiWſ w 
againſt their own Will; from whence it 1 
clear that theſe general Citations for Mei }, 
to appear, pro /alute Anime, without exprel by 
Cauſe, are againſt Law, and the Party 0 
might ſue a Prohibition for it, and an At c, 
tachment upon that, as the Cauſes are no 
of Eccleſiaſtical Cognizance. Fitzh. 41. s. 
5. Court Chriſtian only to correct or pull an 
niſh the Party for the Offence or Fault, C 
not to Sentence for the particular Intereſ «- 
of the Party. Sce 5 O. 51.b. Cr Ct: 
199. 2 Cro. 335. | 5 fuf 
6. An Eccleſiaſtical Judge prohibited 1 
may not proceed without Danger of an a1] jy 
tachment. 2 Inſt. 610. _ 1 
J. No Man could, or can, be impriſones 6 
by Force of any Juriſdiction Ecclefialticons, 
4 Inſt. 326, 327, 329. Save in particu 5, 
Caſes where it is given by Act of os I 
ment. Inſt. 329. | (a 
8. If/ the Parſon of a Church fue f 1 
Tithes in the Spiritual Court againſt B. wh t 
gets a Prohibition ſur 2 E. 6. upon à "i 


{il 
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iſe of barren Land; whereupon the Iſſue 
js joined, and a Verdict for the Parſon, and 
Conſultation granted, and then a Sentence 
b given in the Spiritual Court, and Coſts 
axed, thereupon a Bill preferred, the Parti- 
lars whereof amount circa 107. and there 
x preferred alſo to have Coſts pro Expenſis 
Faris peritorum & ſolicitatorum 48 l. and 
thereupon Coſts aſſeſſed; for all 45 J. in this 
(aſe, becauſe A. the Plaintiff refuſed to take 
his Oath, that nothing of thoſe Coſts was 
fir any Expences at Common Law, though 
it was ſo certified by the Chancellor; yet 
won this Surmike a Prohibition lieth, 
Mich. 9 Car. Banco Regis, Flower Vawer ; 


by Conſent, the Coſts were mitigated, per 
Gi, to 30 J. Roll. Abr. Probibition (R) 
(uſe 10, 

9. It a Layman is to forfeit a Penalty on 
tat, or otherwiſe, he is not there bound to 
aver upon Oath in the Eccleſiaſtical 
Court, whether he committed the Offence 
r not, which cauſes the Forfeiture; fo rby 
that Means he ſhould be bound to diſcover 


A fac. Bradftone's Caſe, Ro. Abr. Prohibi- 
an (T) Caſe 1. See alſo Caſe 2 & 3. But 
illergyman may be examined upon Oath, 
ir Preaching againſt the Book of Common 
ayer, for ſuch are not within the Statute, 
n J Fac. Parſon Mansfield's Caſe, ad- 


Cale 4. Wes 
* In a Suit in the Eccleſiaſtical Court, 
they give Sentence for the Plaintiff, and 


A a 2 they 


but no Prohibition was granted; for that, 


oficient Matter for an Information. Mich. | 


iped per Curiam. Ro. Abr. Prohibition (T) 


Me treble Damages, where, by the Statute, 
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the Prohibition; a Prohibition ſhall | 
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they ought to give but double Damage, z 
Prohibition ſhall be granted ; bur it ſhall 10 
be general to the Cauſe, but that they do 
not proceed to the Execution of the Sen. 
tence quoad the treble Value, without more; 
and if they may, by their Law, ſever it, 
they may proceed to Execution for the dou- 
ble Value. Hill. 11 Fac. Baldwin and 
Geery, Ro. Abr. Prohibition, fo. $16, 
Caſe 4. 

11. If one Man ſue another i Banco Re. 
gis, in Treſpaſs for Battery or Taking hi 
Goods, and is nonſuit, and diſcontinuethi 
the Suit; whereupon the Defendant ſuet 
him in the Spiritual Court, for Defamation, 
Sc. he ſhall have a Prohibition, and Attach 
ment thereupon againſt him; and alſo ſha 
have ſuch Prohibition to the Judge, and a 
Attachment againſt him, if he hold Pee 
therein after the Prohibition delivered tt 
him. Fitzh. Nat. Brev. 41. K. 

12. A Conſultation was refuſed, whert 
Defamation was not only and meerly Spit 
tual, or Party ſued, for Amends. 4 00 20 

13. If a Man be ſued in the Eccleſiaſi 
cal Court for Tithes, and recover, and Coll 
are taxed, and then the Defendant procuts 
a Prohibition, after which a Conſultation | 
granted, and the Eccleſiaſtical Court tat 
new Coſts againſt the Defendant, for tl 
Plaintiff's Coſts in the Temporal Court! 


granted for the Taxing theſe new Col 


elſe every Body would be deterred frol 4 
ſeeking Prohibitions, and the Plaintiff Vie 
the Prohibition at Law, ſhall not have i ad 


Coſts though he recover. 17 Jar. — 
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95 gone hou ſe and Read, Ro. Abr. Prohibi- 

(R) Cafe 4. 

is 3 three Rules in Caſes of De- 

ſmation, vide le Stat. De Articuli Cleri, 

iu. 1, 2, 3. and the Stat. De Circumſpecte 

Hottis, Anno 13 E. I. and Fitzb. Nat. Br. 

er. J. K. 52. D. M. 53. A. F. As if a 

Parſon ſve for laying violent Hands upon 

bim, and to have the Party excommunica- 

ted, or corporally puniſhed ; but he may 

not ſue there for Damages or Amends; but 

the Plaintiff may recover Coſts there; but 

if the Defendant, in ſuch Caſe of Defama- 

ton, be ſentenced to corporal Puniſhment, 

he may redeem his Penance, by Agreement For it cannot 


Aa 3 to be doubted 

| but puniſhing 
Man in his Purſe will work all the good Ends of Penance, elſe the 
Church would not uſe it, inſtead of the other. Who can Queſtion but 
commuting Sinner muſt needs be ſorry for his Sin, or that he had ſuch 
Caſe of Redeeming his Penance, and he will certainly refrain from that 
Mn for the Future, for the ſame good Reaſon ; ſo that Commutation ne- 
ery works a Contrition for paſt Sin, and Reformation for the Fu- 


tre; and whatever ſome would inſinuate, though there might be ſome 


lle Error in Judgment, for which Men are not, even in ſtrict Law, 
countable ; yet it is not to be ſuppoſed, from the Caſe of the Gentle- 
man who was excommunicated for not receiving the Sacrament in his 
lui Church in Briſtal, tho' it ſhould be admitted he frequently recei- 
rd in his Pariſh-Church where his Country-houſe was, and where he 
Oſter: was on Sundays and other Holy-days, and in the Cathedral Church 
Of Brifol, being the Biſhop's Church, and that at the Hands of an Offi- 
cer of that Eccleſiaſtical Court, who ought perhaps to have informed the 
Cour of this Gentleman's frequent Communicating ; yet it is not to be 
magined from hence, I ſay, neither from the Caſe of Dr. James, Judge 
if the Audience, who cited Men out of his Juriſdiction in the firſt In- 


te, as that Caſe unfortunately was, fixty Miles from their Home, 2 438, | 
lo at very great Trouble and Expence, and to the Let and Hindrance 


their Temporal Affairs, that the Courts Chriſtian, in theſe, or all or 

un other, the Caſes which might be collected from the Books, had any 

e to Redemption; but meerly and ſimply to the Salvation of Souls, 

ud the Reformation of Manners ; for it is certain the Men of Holy 

Curch neither ought, nor as I would hope do, ſeek any other 5 
X n 


+ 
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And as to to pay a certain Sum of Money, Oc. 40 
Monition it 20. 5. 

muſt not be | | 5 

forgot, that whilit the Excommunicate is paying his Money, the May. 
row of his Purſe, for the Sin of his Body, he either is expreſly admo- 
niſhed ; or at leaſt ſuch pecuniary Satisfaction making, is a tacit Adna. 
nition of it ſelf, ſufficient and adequate to Penance. 


15. The Commiſſary, at his Viſitation, 
had cited ſeveral] Men of ſeveral Pariſhes, 
to appear before him, and for not appearing 
they were excommunicated ; whereupon a 

Jes 5. 352 Prohibition went, the Ordinary having no 
Power to cite any to that Court but the 
Church-wardens and Sides-men. Noy 124. 
& 16. Paſ. 5 Geo. 2. B. R. Hall and Godly, 
On Rule to ſhew Cauſe why a Prohibition 
ſhould not be granted to the Eccleſiaſtical 
Court, Mr. Fazakerley argued, that the Suz- 
geſtion ſets forth, that the Plaintiff before 
has libelled upon a Rate by which the In- 
habitants of the Pariſh of Saint Clement in 
Haſtings, who lived there in the Year 1729, 
are required to pay a certain Pound-rate, 
towards the Building of a Church which 
was finiſhed in the Year 1716. The Sugge- 
ſtion further ſets forth, that a Suit was in- 
ſtituted in the Court of Exchequer, by tie 
Workmen, againſt ſome of the Inhabitants 
wherein there was a Decree againſt ſuch In- 
habitants, and the Rate further ordered, 
that the reſt of the Inhabitants ſhould be 
contributary towards the Expence of that 
Suit, and upon that Part of the Rule, the 
Libel was alſo founded ; upon each of theſe 
Parts of the Libel he ſubmitted it, that the 
Eccleſiaſtical Court had a Juriſdiction but 


the Court were of Opinion that they " 
| 1 J 


th 
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abſolute. a 
17. A Surrogate having granted Admini- 


further Authority to take. any further or 
ather Security, c. Havers and Havers, in 
(inc, 1 May 1740. Vide poſt Prohibition and 
Premunzre. 


2. How reſtrained. 


1. General. - 


1. The ordinary Methods of reſtraining 
the Eccleſiaſtical Courts, from exceeding 
their Juriſdiction, is 


1. By Prohibition. , , 
2. By — Ha. Anal. 3 2. 


1. Of the Prohibition. 


97 | 

e, Mat it is, and its Operation. 

ch 5 
8 1. Prohibition, Prohibitio, is a Writ to 
1. (bid any Court, either Secular, or Spiri- 
ne wal to proceed in any Cauſe pending before 
ts tem on Suggeſtion, that ſuch Cauſe be- 
n. WY "gs not to their Juriſdiction. See Firzh. 
0, M. Br. 39. G. 

he 2. A Prohibition is a Writ which lieth 


ut oo one is impleaded in the Spiritual 
ourt, of a Matter neither matrimonial, 


rltamentary, nor meerly Tithes. Terms do 
@ Ley, ſub Tit. Prohibition. 
15 A Prohibition is to reſtrain one from 


zot, and accordingly the Rule was made 


tration has done his Office, and hath no 


ag in an inferior Court, for Matters where- 
F Aa 4 of 
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right Channel, according to the original ſu 


incroach, another might, which could pro- 
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of they have not Power to bold Plea, as in 
Court Chriſtian, and though the Matter he 
of ſuch Sort as the Party cannot have Re. 
lief at Common Law, yet he may hate 
ſuch Prohibition. . Ley 28. 


2. General to. 


I. The Reaſons of Prohibitions in gene. 
ral are, that they are to preſerve the Right 
of the King's Crown, and Courts, and the 
Eaſe and Quiet of the Subject: It is the Wil. 
dom and Policy of the Laws to ſuppoſe both 
beſt preſerved when every Thing runs in its 


riſdiction of each Court; that by the ſane e. 
Reaſon that one Court might be allowed to 


duce nothing but Confuſion, and Diſorder in 
the Adminiſtration of Juſtice. In Writs « 
Prohibition, the Suggeſtion is, and with 
Truth, 7 præjudicium Corone Regis & Gr 
damen Partis. Show. Parl. Caſes 63. 12 0 
61. 

2. It is always ſaid in Prohibitions, be the 
Court Temporal vr Eccleſiaſtical to which 
they are awarded, if they deal in any Cauſe 
which they have not Power to hold Plea of 
that the Cauſe is drawn ad aliud exam, 
than it ought to be, and therefore is cott 
Coronam & Dignitatem Regiam. 2 Inſt. 602. 
3 Inſt. 120, 122. 12 Co. 38. 

3. A Prohibition often lies where a Pre 
Munire does not, as where the Matter of the 
Action belongeth to the Spiritual Court, bi 
not the Cauſe in the then Form. But — 
it is of a Lay Thing, which never r 
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oo the Spiritual Court a Præmunire lieth, as 
Debt, or pro L ſione Fidei, on Promiſe to 
jay 10 J. by ſuch a Day, Cc. Little Bro. 
1.4. Caſe 57. Bro. Præmunire 16. Dodd. 
& Kad. lib. 2. cap. 24. 

What the Law doth warrant, in Caſe 


of Prohibitions, to keep every Juriſdiction 


within its true Bounds and Limits, cannot 
te altered but by Parliament. Quia Leges 
fglie fine Parliamento mutari nom poſſunt. 
2 Inſt. 619. 

5. Prohibition cannot be altered in Re- 
ſpect to Forms, but by Parliament. 2 Inf. 
602, 619. 

6. Prohibitions and Inhibitions are of ſe- 
eral Sorts, and go as well to Temporal as 
piritual Courts. Htzh. Nat. Br. 39. H. 

7. Held per tot. Cur, That the Time of 
ix Months, given by the 2 E. 6. for the pro- 
ung a Suggeſtion of a Prohibition, is to be 


ntended ſix Months in 'Term-time, and the 


Vacation ſhall not be Part of the Time. 
Ih. Rep. 573. 

6. Prohibition for Three, one is nonſuit- 
ed, or Retraxit, it ſhall not bar the Reſt. 
by Popham and Fenner. Mo. 460. Caſe 643. 

9. Tho' the King's Bench had not Power 
to bold Plea of the Thing libelled for; yet 
t had Power to limit the Juriſdiction, of 


that, and all other inferior Courts, and if 


ey abuſe their Authority, to grant Prohi- 

ditions. God. 247. Fi, Ley 28. Show. Parl. 

(uſes 63, 

10. A Prohibition was prayed for citin 

Me to anſwer Articles in the Eccleſiaſtical 

art, and did not deliver him a Copy of 

e Articles, and it was granted queriſq; they 
deliver 


o 
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Wee fr. 3 $4, 


In it ſelf, and he who incroaches upon tit 
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deliver him the Copy, but the Prohibite 
was taken abſolute, whereof the Court b. 
ing informed, though they did not think 6; 
to grant a Conſultation, yet diſcharged tha 
Prohibition by Superſedeas; whereupon the 
proceeded and excommunicated the Pri 
for not anſwering, who again moved the 
Court for a Prohibition which was grants 
with a Mandamas in it to abſolve him, if i 
were for not Anſwering before they gut 
him a Copy of the Articles. 1 Vent. 5. 
11. A Man may ſue a Prohibition to the 
Sheriff, That he ſuffer not the King's Ly 
Subjects to come to any Place on the Bi 
ſhop's Citation ad faciend. aliquas Regul 
tiones vel Sacramen. praſtand. niſi in Cui en 
Matrimonialibus & Teſtamentariis. Fit, 
4. A. . 5 
12. Wilmot prayed a Prohibition until 
Copy of Interrogatories were delivered upot 
a Citation, which per Cur', was reſolved bj 
all the Judges in Scurre's Caſe ought to be 
but there being no Libel in theſe Caſes, no 
Prohibition lieth on the 2 H. 5. for not de 
livering a Copy of the Libel generally. 2.1t 
was ſuggeſted, That the Party was charge 
criminally to anſwer Miſdemeanors ; ior: 
which Caſe, per Curiam, he muſt Anſwer; 
Non tenetur reſpondere, and this muſt be ol 
Oath ; and if then the Spiritual Court wi 
proceed, a Prohibition lieth. 2 Keb. 352. 
13. An Injunction is a Prohibition: 501 
a Superſedeas. 12 Co. 60. 2 
14. The Common Law is a Prohibition 


J uriſdiction of it, incurs 2 Contempt. 
12 Co. | 
54- . I. 
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z. When, and where it lieth. 

[+ 2 1 
The Common and Municipal Laws of 
r--/:;4 have in ſome Meaſure allowed the 


on of Proceedings or Deciſions; yet 
en here the Superior Common Law has 
ained thoſe Signa Superioritatis and the 
reference and Superintendence of thoſe 
urts, to keep them within the Limits and 
hounds of their ſeveral Juriſdictions, and to 
dee whether they have exceeded thoſe 
Bounds or not; and if they do exceed, 
en the Courts of Law iſſue tneir Prohibi- 
ons, Cc. to reſtrain them, Sc. Ha. Hiſt. 
Liv 41, 42. Doc. & Stud. lib. 2. cap. 28, 


| 2. Prohibitions are grantable any Time to 
ain Courts to intermeddle with, or ex- 
cate any Thing, which by Law they ought 
It to hold Plea of, and it is the Folly of 
loſe who will proceed in the Eccleſiaſtical 
vurts for that whereof they have no Juriſ- 
WKtion, or of that whereof the King's Tem- 
ral Courts have Juriſdiction, and ſo them- 
elves (the Eeclefiaftical Courts) by their 
Mzordinary Dealing, are the Cauſe of 
ich extraordinary Charges, and not the 
av; for their Proceedings in ſuch Caſe is 
man non judice, and the King's Courts, 


ed, either by the Parties themſelves, or 
[any Stranger, that any Court Temporal 
d Ecclefiaſtical doth hold Plea of that, 


lawfully 


non and Civil Law as the Rules and Di- 


Mich may award Prohibitions, being in- 


feof they have not Juriſdiction, may. 


363 


ee fo. 370. 


1 
4 
1 
i 
1 

F 


364 


Hhidition. Godb. 247. 


406. Salk. 548. 12 Co. 59. 


that Court had no Power to hold Plea o 


Decimis de ſeptima Parte, a Prohibition liet 
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lawfully prohibit the ſame, as well af 
Judgment and Execution, as before, 2 5 


602, 607, 609. Cro. Fac. 350. 2 How. Re 


3. Prohibition granted; for that the 
Conrts hold Plea of what they have not] 
riſdiction. 2 Inf. 619. 

4. A Prohibition lieth to Court Chriſty 
to ſtay a Suit there for a Matter pending i 
the Common Pleas. 1o H. 6. 21, 

5. A Prohibition lieth for ſuing on Coll 
tion of Scholars to a Grammar-School. Fit 
Nat. Br. 40. L. ; 

6. It was holden Banco Regis, That the 


the Thing libelled for in the Spiritual Cour 
yet it had. Power to limit the JuriſdiQion « 
that and all other inferior Courts, and i 
they abuſe their Authority, to grant a Pro 


7, Where-ever a Court Chriſtian attempt 
to draw in Queſtion Laicum Feodum, a Prot 
bition lieth. Cyo. Car. 395, Oc. 
8. The End of a Prohibition is to reſtrai 
from ſuing in inferior Courts, for what 
not within their Juriſdiction, as in Cour 
Chriſtian for Matters not matrimonial, no 
reſtamentary; and that though it be fo 
Matter not cognizable at Common Lan 
Fi. Ley 28. 

9. A Prohibition often lieth where a Pre 
munire doth not, as of groſs Trees, of ft 


and not a Pramunire, for the Matter of tht 
Action lieth in and belongeth to the Spit 
tual Court, but not the Cauſe in this Form 
But where it is of a Lay Thing, which ne 


vel 
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er belonged to the Spiritual Court, of ſuch 


premunire lieth, as of Debt againſt Exe- 


tors upon Simple Contract or pro Læſione 
die, upon a Promiſe to pay 10 7. by ſuch 
Day. Lit. Bro. 11. a. Caſe 57. Bro. 
ond Abr. Præmunire 16. Doct. & Stud. 
b. 2. C. 24. ; 

10. A Prohibition lieth for Chantries, 
Chapels, Prebends and Vicarages, Sc. Fitzh. 
Net. Brev. 40. G. 

11, A Prohibition lieth for Matters cog- 
able at Law, though they concern Spiri- 
wal Matters. Fitzh. Nat. Br. 40. L. | 

12. If the Pope's Collector hold Plea in 
England, of a Spiritual Matter, a Prohibi- 
tion lieth; for he hath not Juriſdiction ; for 
it belongeth to the Spiritual Judges of the 
King, 3 H. 4. Ro. Abr. Prohibition, B. 1. 

13. Lord Ch. Juſt. Popham ſaid, That if 


I the Lord of a Manor hath the Probate of 
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Teſtaments within his Manor, if ſuch Will 352. 3% 


be proved in the Eccleſiaſtical Court a Pro- 
libition lieth ; becauſe the Juriſdiction there- 
of belongeth to another, elſe the Party 
might be doubly vexed. 5 Co. 2 Part 13. b. 

14. If the Vicar ſue the Parſon impro- 
mate for Damages, for felling Trees grov/- 
Ing in Cxmeterio, a Prohibition lieth; for 
that if the Trees belonged to him, he might 
bare had "Treſpaſs at Law. Mich. 13 Fac. 
banco Regis, Bellamy's Caſe. Ro. Abr. Pro- 
bibition, fo. 311. Caſe 2. 

15. If Leſſee pur Aus be ſued in the Spi- 


tua Court for Tithes, he in Reverſion 


* have a Prohibition, Mo. 915. Cro. H- 
L. 55. 
16, If 


* — — — wide —— —— 
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on the Statute of Proviſors. 


ritual Court and ſue Execution there, 4 


5 Co 1. Part 26.-6. 


have pleaded to the Juriſdiction, is prevent 
ed by any Artifice, as by giving a fo 


plead, &c. or if his Plea be not acceptet 


Caſes 51. 4 Inſt. 112. Stillingfleet's Cale 
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16. If one acknowledge in Court G 
ſtian to pay Money at a Day, and de 
pay it, for which he is excommunicated, 
may have a Prohibition. Fitzh. Nat. 3; 
41. C. or, if I miſtake not, be might have ſu 


17. If a Man recover a Debt in the i" 


other may have a Prohibition againſt Hin 
Party and Judge, and an Attachment und 
the ſame. Fitz. Nat. Brev. 41. B, C, D. 
18. If one ſue out of the Realm for De 
or other Matter cognizable in. the Kine 
Courts, a Prohibition and an Attachment l 
Sc. Fitz. Nat. Br. 44. H. Vide 9 E. 


19. If the Defendant, who intended t 


Day, or by the Attorney's refuſing 


or over-ruled, in theſe Caſes, a Prohibitid 
likewiſe will lie at any Time. 2 Mod. 2", 

20. If the Spiritual Court will proceed tt 
diſſolve Marriages out of the Levitical De 
gree, the Temporal Courts may probib 
them; for by Statute all Marriages, 10 
within thoſe Degrees, are lawful. Gilb. 150 
Vide Stat. 38 H. 8. c. 13. | 

21. Prohibition lies where the viſitatori 
Power is invaded. Gill. 181. Show. Path 


„„ ua 
22. A Prohibition lies for a Seat nd 
Church preſcribed for. Palm. 424- 


4 23. Fot 


Jura Eccleſiaſtica. 
23. For a Clerk in Banco Regis, or any 
\ the other Courts of Weſtminſter, being 
qpointed Church-warden, Sc. Palm. 392. 

24. In Caſes of Tithes it lieth. Palm. 37, 
16 39, $25, 526. Salk. 551. 2 Co. 45. 

25. In Caſes of Deviſe of Goods and 
Lands, quoad the Lands. Palm. 120. 

26. In Caſes of Innovation e le Eccliſe, 
Palm. 297. 

27. For Words. Palm. 319. 

28. For Pariſh Clerks. Palm. 579, 379. 
hd almoſt in infinite other Caſes, as where 
Wi: Bounds of Pariſhes come in Queſtion, or 
ater of Cuſtom or Preſcription, or where they 
mceed in any Degree againſt Lau, or the 
Rules thereof, or want Furiſdiction, or exceed 
the limited Furiſdiction indulged to them, or 
i injuriouſly, or iniquitouſly, &c. | 
29. Reſolved by Coke Lord Ch. Juſtice, 
Warburton, Daniel and Foſter Juſtices, That 
el ie Common Pleas may award a Prohibi- 
tion, tho' no Suit there pendent ; becauſe 
this Court is the principal Court of Com- 
don Law for Common Pleas ; for it belongs 
© the Juriſdiction of this Court to deter- 
nine all Common Pleas. 12 Co. 59. 

30. It is enacted by Magna Charta, which 
ud, in Lord Coke's Time, been thirty 


mul the Eccleſiaſtical Judges incroach upon 
tte Juriſdiction of the Common Pleas to 
bold Plea of any Thing againſt the Com- 
non Law of the Land, or any Thing tria- 
tl by the Law, there the Principal Courts 
i the Common Law ſhall grant a Probibi- 
un, and that without original Writ, and if 
de Prohibition be contemned, the Chan- 
cellor 


For 


Times confirmed by ſubſequent Acts, that 
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ſuch Contempt, Sc. 12 Co. 59. thy 


ſays, in his Articles concerning Prohibitia 


errare, and bis Grace was neither fir m 


| where the Proceedings in the Ecclefiaſtic 


Jura Eccleſiaſtica; = 
cellor may award an Attachment, to put 


Archbiſhop of Canterbury, as Lord 0 


holds, that neither the Common Plea; o 
the King's Bench could, but his Grace mil 
took his Law. 12 Co. 60. ſed human 


laſt of his own Order, who have often u 
taken the Common Law, and not ſeldom th 
OW. ; 


2. Rules in. 
1. It is a Rule not to grant a Prohibiti 


Courts are not againſt the Law of the Land 
nor the Liberty of the Subject. O. 74 
530, 531. Keil. 7 H. 8. 181. 

2. If the Eccleſiaſtical Courts adjuds 
otherwiſe than the Common Law allows, 
Prohibition lieth. Paſ. 16 Fac. Griffin u 
Bulſuft. Ro. Abr. Probibition (CU) Caſe 16 

3. Where an Act of Parliament reſtra 
a Juriſdiction, the Act warrants a Probi 
tion, in Caſe that Reſtraint be broken, 
exceeded; it is ſo in Caſe of a limited Pone 
at Common Law, but much more fo pt 
a Statute. Show. Parl. Caſes 64. 

4. In the Biſhop of J/incheſter's Cal 
2 Co. 45. it is held, That in a Suit | 
Tithes in the Spiritual Court, it may habe 
Prohibition, ſuggeſting a Preſcription e 
Modus, before, or without, Pleading 3 
this ſeems not to be Law, for Anno 12 #:3 
B. R. it was ſaid by my Lord Chief Jo 

4 


Jura Eccleſiaſtica. 
ut, That if a Modus be pleaded in the 
ſpiritual Court and admitted, no Prohibi- 
don ſhall go, but if the Queſtion be, whe- 
ther a Modus or noa Modus, a Prohibition; 


Matter which you ſuggeſt for a Prohibition 
s foreign to the Libel, you muſt plead it 
low, before you can have a Prohibition; 
atherwiſe where the Cauſe of Prohibition 
pears on the Face of the Libel. Salk. 551. 
fr ſuch Caſe I take to be clearly within the 
Lav of Proviſors or Præmunire. Vide infra 
Tate 6. TEES | | 

5, The Court were all of Opinion, That 
where the Eccleſiaſtical Court proceeds up- 
om Things meerly Spiritual, no Prohibition 
b to be granted; ſo where they meddle 
with Temporal Matters, or refuſe to admit 
ſuch Proof as is allowed at Common Law, 
$10 Conſultation ſhall go; if the Law ſhould 
te otherwiſe, it would be inconvenient for 
il Executors and Adminiſtrators; for if 
they ſhould be compelled to prove Payment 
of Debts by two Witneſſes, they might of- 
ten fail of that Proof, and ſo pay the Money 
twice. 3 Md. 286. 

6. It was agreed per Curiam, If one be 
ſed in the Spiritual Court for a Matter 
vbereof they have Juriſdiction, and therein 
a Plea is pleaded, which is triable at Law; 
E they will allow the Plea they ſhall have 
Juriſdiftion and try it; otherwiſe a Prohi- 
tion lieth. Cro. Elix. 595. 2 Mod. 23. 
FP. 59. Ray. 123, 189. Gilb. 20%, 208. 
* 284, 286. 6 Med. 11, 162, 252. 
ak. 35. 


Vor. I. B b „ Re- 


ind ſo is the Law, (viz.) wherever the 
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ſhall not excuſe them in that Caſe; for 


Jura Eccleſiaſtica. 

7. Reſolved, when any Libel in Con 
Chriſtian, contains many Articles, if any 0 
them do not belong to ſuch Court, a Probi 
bition general is to go, and that in a Vacatior 
too: As in the Principal Caſe the Prohibfl 
tion was granted by Fenner and Croke Ju 
ſtices in Vacation-time. 12 Co. 44. 

8, Where the Spiritual Court may hol 
Plea of a Temporal Thing they muſt judg 
after the Temporal Law, and Ignorant 


Taking of their Office they have boun 
themſelves to have Knowledge of as muc 
as belongeth to their Office. Dock. & u 
lib. 2. cap. 25. fo. 109. a. abt 


4. At whoſe Inſlance awarded, 
1. General. 


I. The King's Courts may award Probi 
bitions, being informed by the Parties them 
ſelves, or by any Stranger, that any Cour 
Temporal or Eccleſiaſtical, do hold Plea 0 
that, whereof they have not Juri{didtion 
and that as well after Judgment and Exec 
tion as before; and ſo was reſolved by 1 
the Judges of England. 2 Inſt. 619. Vid 
le meſme Livre 607. 

2. Prohibition was by the Plaintiff to lay 
his own Proceedings in the Spiritual Court 
for Tithes by Virtue of Leaſe, made 
the Vicar for three Years ; the Defendant 
claimed to be: diſcharged by a former Leal 
and Compoſition by Deed, and beld the 
Plaintiff himſelf might have a Probiblo 


— 


\ 


Jura Eccleſiaſtica. 
to ſtay this Suit; for they are not to med- 
de with Trial of Leaſes, or real Contracts, 
though they have Juriſdiction of the origi- 
nal Caſe, Tithes; for the Leaſe is in the 
Realty and not meerly accidental; & non 
vert, though the Plaintiff in the Spiritual 
Court brings this Prohibition to ſtay his own 
Suit ; for if this Court hath Knowledge, by 
ary Means, that the Spiritual Court meddles 
xith Temporal Trials, they ought to grant 
a Prohibition. Cro. Fac. 350, 351. 2 I[nft. 
602, 607, 619. 2 Show. 406. Mo. 780, 781. 
[ide poſt under Diviſion Pariſh-Clerks, Caſe 
Aſtin and Fervis. 

3. Though a Man libel in the Spiritual 
Court for a Matter which belongeth not to 
their Juriſdiction, but to the Common Law ; 
s for Matter of Freehold ; yet he bimfelf, 
wainſt his own Suit, may pray a Prohibi- 
| tion and ſhall have it. Mich. 15 Fac. Kiſte 
ad Bridgeman. Ro. Abr. Prohibition, fo. 312. 
(% 4 Show. Rep. 406. See Farvis's Caſe 
under Par;ſ-Clerks. N 


2. Whether ſeveral may Join therein. 


1. Where the Suit below is upon ſeveral 


Libels, againſt ſeveral Perſons, though for 


the ſame Matter, they may not join in Pro- 


libition ; for the tortious Vexation of one 
does not go to the other, no more than two 


my join in an Action for ſlanderous Words; 


Jet in the principal Caſe, which was a Suit 
n the Eccleſiaſtical Court for Tithes, 


merein was a Suggeſtion of a Cuſtom of 


thing, and wherein the Plaintiffs in Pro- 
B b 2 hibition 
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Jes f, 365. 


tion. 1 Ro. Abr. 170, 2. 


& || ura E ccleſiaſtica, 


hibition joined, the Court would not grant 


a Conſultation ; becauſe the Matter hein % 
upon a Cuſtom triable at Law, the Com eur 
Chriſtian were juſtly prohibited, tho not i br 
ſuch proper Form as they ought; and ther der 
fore they ruled the Plaintiff ſhould dec 
ſeverally in Prohibition, and ſo proceed a 1 
upon two Prohibitions. Telv. 128, 129, 5 
2. It was ſaid by the Court, That u un 
might join in a Prohibition, though the 6 upc 
damen was ſeveral ; but they muſt (ever i h 
their Declaration upon the Attachmen : 
1 Vent. 267. out 
| or 
5. From whence it iſſueth. me 
Sh 
1. Prehibitions are grantable from Mg 
Courts of Heſtminſfter-Hall, to hinder P or 
ceedings in the Eccleſiaſtical Courts, tho Ri 
the Courts which grant ſuch Prohibition 13 
cannot hold Plea of the Matter which te. 
prohibit ; as if the Eccleſiaſtical Court gran 5. 
Probate of a Will made within a Manor 22 
where the Probate thereof belongs to 20 
Lord, as is 5 Co. 2 Part 13, Fi. Le) "MR 
Doc. & Stud. Where the Prohibition is gm K 
ed in Banco Regis, aud where in Commu 
Banco the Difference, Palm. 422. 
2. In the Common Pleas a Prohibition | 
not grantable ſans Suggeſtion on Record, bu 
in B. R. aliter; for in the former, it is th. 
Suit of the Party, in the latter, it is a Co 
miſſion prohibitory. Palm. 422. " 
3. The Court of Common Pleas may gray C 
a Prohibition, and if the Matter after appesſ U 
to be Spiritual, they may grant a Conſult | 


4 One 


Jura Eccleſiaſtica- 


4 One may have a Prohibition out of 
Chancery, or the King's Bench, upon a bare 
grmiſe that he is ſued in the Spiritual Court 
for a Temporal Matter, Ec. though in Fact 


60. H. I. Vide Practical Regiſter, printed 
ammo 1715. ſub Tit. Bill. 


Lime one may reſort to the Chancery, and 
won Suggeſtion, That the Spiritual Court 
hath proceeded to grant Adminiſtration to 
z vrong Perſon, may have a Prohibition 
out of that Court returnable in Banco Regis 


mſme Livre, fo. 476. 

6, No Prohibition ſhall be awarded out 
of Chancery, but in Caſe where the King, 
or his Courts, have Cognizance, and of 
Right ought to have. Stat. of the Clergy. 


Raf, 444, Se. 27 H. 8. fo. 14. 12 H. . 
4 Co. 1234. 6 G 23. 3. 73. 
2 H. 6. 46. Fi. Ley 28. a. 2 Bulſt. 197, 
20) — 215. 3 Bult. 116, 119, 158.— 
Ro. Rep. 119 — 252. Keb. 354. Show. 358. 
let. 30, Far. 127. Parl. Ca. 162. | 


6. Mhere it iſſues to. 


A Prohibitions are grantable to almoſt all 


non Law in their Proceedings. To Courts 
Chriſtian, to the Admiralty, nay to the 


pxrhal; and no Arguments can be raiſed 
om the Juriſdiction of any of theſe Courts 
B b 3 that 


there be no Suit. Htzh. Nat. Brev. 43. (H) 


Holt Lord Ch. Juſt. In the Vacation- 


or Communi Banco. 1 P. Will. 43. Vide le 


n E. 3. cap. 5. Vide Stat. 9 E. 2. 1, Sc. 


derts of Courts which differ from the Com- 


legates, and even to the Steward and 
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Jura Eccleſiaſtica, 

that it is different from the Common Lav 
Se. for Prohibitions lie in Weſtminfer-Hul 
to hinder Proceedings in Cauſes, which the 
Court, which grants ſuch Prohibition an 


not hold Plea of; as to the Eccleſiaſtal . 
Court which grants Probate of a Will mae! 4 
within a Manor where the Probate thereꝗ de 
belongs to the Lord of a Manor, as is ; (iſm 
73. To the Marches of Wales, if they bod e 
Plea of what belongs to the Court Chriſtian lit 
2 Ro. Abr. 313. are ſeveral Cafes to thii3'- 
Purpoſe, &c. Show. Parl. Caſes 63. So H 
Biſhop grants Probate or AdminiſtratonfiM 5 
where is a peculiar Juriſdiction, or the le hüt 
as is elſewhere ſhewn. . exc 
2. A Man may ſue a Prohibition to the de 
Sheriff, That he ſuffer not the King's Lay” 
Subjects to come to any Place at the Cu- 
tion of the Ordinary ad faciend. aliquas NW" 
gotiones, vel Sacram. præſtand', niſi in Cul fl 
Matrimonialibus & Teftamentariis ; and the 
Party may thereupon have an Attachment 
againſt the Ordinary, if. he cite or diſtran Wt 
any one to appear before him, or to take 
any Oath againſt his own Will. Fitzb. Nu. 
Brev. 41. a. 
7. To whom to be directed. h 
1. The Writ of Prohibition ſhall be dt. f 
rected as well to the Party, as to the Judge, Wl © 
or his Official, to prohibit them that they 50 
purſue no further. Terms de la Ley ſi Tit, 1 
Prohibition. | y 
2. Prohibitions are directed to the Patt), h 


or Judge, or both. Ha. Hiſt. Law 41, 4 


Dott. & Stud. lib. 2. cap. 28, 29. 3. | 


Jara Eccleſiaſtica. 
z. It may be directed to the Judge not to 
bold Plea in ſuch Caſe, and alſo to the She- 
if ro reſtrain the Party that he do not ſue, 
RB Lo 28. Vide etiam Fit xh. Nat. Brev. 


FROM | 143 
4 By the Writ of Prohibition, as well 
the Party and his Counſel, c. as the Judge 
nd his Regiſter, Oc. are prohibited to pro- 
xd any further in fuch Caſe. Lide Bro. 
Tit, Prohibition. Fitzh. Nat. Brev. 93. 
Bratton, lib. 5. tract. 5. c. 3. to 12. Stat. 
ro E. 3. Reg. New Book Ent, 2 Inſt. 6. 

5, Probibitions are directed either to the 
ſudge, or Party or both, and, in Caſe they 
exceed their Juriſdiction, the Officer who 
gecutes their Sentence, and the Judges 
no pronounce, are both puniſhable in the 
ſuperior Courts of Common Law, at the 
Suit of the King, or of the Party, or both. 


WH, Hift. Law 41, 42. See Doc. & Stud. 
and the other Books. | | 


8. How favoured. Vide poſtea the Sug- 
geſtion good, or not, General. 


1. It is quite immaterial, whether the 
Irohibition were ſued lawfully or erroneouſ- 
V for that one ſhall not be puniſhed for 


£5 _Provibicion in the King's Courts. 
bits. Nat. Brev. 41. H. 42. G. 


2. Where one ſurmiſes he is ſued in the 


Piritual Court for a Temporal. Matter, Sc. 


ugh he be not really ſued, he may have 
i Prohibition out of Chancery or Banco Re- 
bs. Fitzh, Nat. Bre. 43. H. 1 P. Will. 43, 
#0. 1 Ro. Abr. 170, 2. 


B b 4 3. For 
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and to ſhew better Cauſe, elſe a Conſult 


the great Incroachments, which might other 


as well as to the private Prejudice aud Wray 


a bare Surmiſe, That he is ſued in the Spiri 


Jura Eccleſiaſtica. 

3. For preventing of Delay the Coy 
gave further Time for the Plaintiff in 
Prohibition to fee, and inform himſelf he 
ter with the Suggeſtion for a Prohibition 
which in the Principal Caſe he had not don 


tion to be granted. 3 Bulſt. 315. 

4. The Court refuſed a Conſultation th 
the Prohibition was irregular ; for that th 
Matter was upon a Cuſtom triable at Lay 
. the Court Chriſtian was juſtly pre 
hibited, though not in ſuch due and precif 
Form as ought. eh. 129. 

See before under this Title of Probilitins 
under the Diviſions, At whoſe Inſtance | 
warded ; whether ſeveral may join; fn 
whence it ifſueth; where it iſſues to; t 
whom to be directed, and elſewhere ; frn 
whence, I concetve, it will very clearly appear 
that theſe Writs are favoured in Law to binds 


wiſe happen, to the Diminntion of the Riyu 
Dignity of the Crown and its Teniporal Cum 


of many of his Majeſty's good Lay Sil jet 
and other Reſiants. 


9. The Suggeſtion. 
1. General. 


1. One may have a Prohibition, eitte! 
from Chancery, or the King's Bench, upol 


tual Court for a Temporal Cauſe, tho in 
Fact there be no Suit. See Fitz. Nat. Bit 
43. (H). 


2. Balto 


Jura Eccleſiaſtita. 


of Cbeſter contra Dr. Stanley. | 

The Defendant being refuſed Admiſſion to 
the Vicarage of Preſton, had recourſe to the 
Archbiſhop of 7ork bis Court for a Duplex Que- 
wa; the Plaintiff obtained Leave to ſhew 
Cauſe why a Prohibition ſhould not go upon 
the Face of the Libel; and now, on hearing 
Counſel for making it abſolute, it was alledg- 
al that the Libel ſer forth that the Vicarage of 
Prefon was vacated by the Promotion of the 
nie Incumbent to the See of Chefter, and 
tut the Defendant was preſented under the 
kel of the Duchy of Lancaſter, but that 
mother Perſon was named to it under the 
Great Seal, wherefore the Plaintiff refuſed 
Jaley Admittance, and ſo the Libel con- 
dudes with a Demand upon the Biſhop to 
Amit him. Upon this Matter the Counſel 
er the Prohibition argued, that it appeared 
won the Face of the Libel, that this Mat- 
er of Right muſt eome in Queſtion (to 
mit) whether a Preſentation under the 
Great Seal be a Revocation of a Preſenta- 
tion under the Seal of the Duchy; for they 
lid the Biſhop can ſhew no Cauſe; and 
tierefore as this Matter muſt neceſſarily in- 
whe in it a Matter of Right, a Prohibition 
Wpht inſtantly to go: But the Court were 
Fiaſed to ſay, the Biſhop might poſſibly 
lpzeſt, That the Defendant was minus Ido. 


pon 
el in this Queſtion; and therefore till the 


lat a Matter of Right muſt needs be invol- 


in 
765. 


bihop had ſuggeſted the Matter they would 


Nt grant the Prohibition. Vide 3 Cro. 653. 
Fern. 295. Fa 
11 Not e; 


u, ſo that it did not appear to them yet, 
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378 


' Teſtator of the Plaintiffs, and they ſurm 


which was true, and in the End a ſpeci 
Whether Suggeſtion good or not, vide Hard 


2. The Stile. 


genitors and ever ſince, if any ſued befor 


Junta Eccleſiaſtica. 


Note; The Gentleman named unter f 
N Seal was the Biſhop of Cheſter; ; 
5+: L 
3. Nefon and Sharpe ſued a Prohibiny 
againſt the Maſter and Wardens of 5, 
Chandlers, upon a Libel exhibited for a I; 
gacy given to the ſaid Corporation by tb 


ſed divers Obligations to be depending 


Conſultation was granted, ita quod the Mt 
ſter and Wardens give Security to repay th 
Legacy if any Thing be recovered apiinſ 
the Executors ſar ces Obligations, Mo. fo; 


I31, 313. Nelſon's Rep. of Caſes in Lili: 
Nottingham's Time, fo. 434. 


In Writs of Prohibition the Suggeſtion K 
and with Truth, i prejudicium Corona Re 
gis & Gravamen partis. Show. Parl. Caſes 63 


3. Rules in; and of the Conſultation. 
1. In all the Time of H 3. and his Pro 


any Judge Eccleſiaſtical within the Reain 
for any Thing, whereof that Court, by Al 
lowance and Cuſtom, had not lawful C% 
nizance, the King did ever by Writ und 
his Great Seal prohibit their Proceeding 
and if the Suggeſtion made to the Kin 
whereon the Prohibition was grounded, u 
afrer found untrue, then the King, 77 


Jura Eccleſiaſtica, 

writ of Conſultation under his Great Seal, 
u rot ouly allow and permit them to pro- 
, but commanded. 5 Co. De Jure Re- 


u Fccleſpafico 11. For Take a Conſultation to 
„ Mandatory Mrit that they ſball proceed. 


; Where the Matter is not of Spiritual 
ognizance, a Prohibition lieth. Ro. Abr. 
Dbibition, F. 10. | 


4. Whether the Suggeſtion be good, or nt. 


1. General to. 


at fued him, being Executor, in the Spi- 
wal Court for a Legacy; whereas the 
laintiff had a Releaſe, but had only one 
Witneſs to prove it; but a Conſultation 
1 granted; but if he had ſurmiſed that he 
ſad pleaded this Releaſe in that Court, and 
roduced his Witneſs, and that they would 
rt allow it, becauſe he had not two Wit- 
res, this had been a good Surmiſe, and ir 
es ſaid the Plaintiff is at no Miſchief ; for 
nay have a Prohibition after Sentence given 
that Court, Cro. Eliz. 88. 3 Mod. 286. 


didence as would be good at Law. 

2. A Prohibition may be granted by the 
rt of Common Pleas, to the Eccleſiaſti- 
kl Courts, Ec. on Suggeſtion made to the 
vurt of the Cauſe, though there be not 
ly Plea pending in the ſame Court for the 
ne Thing. Hill. 6 Fac. Bauche and Whar- 
fer Cur contra Y/almeſiey.. Paſ. / Fac. 
lumen and Biſſe. Ro. Abr. Prohibition 
. (H) Caſe 3. 

| 3. Upon 


1. Prohibition, and ſurmiſed the Defen- 


ide where the Eccleſiaſtical Courts refuſe ſuch 
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/ a Will of Lands and Goods; becauſe + 


tons Caſe, Cro. 1 Part, 94, 114, 115, 16 
391. Vide Dy. 201. Stephens againſt th 
Prohibition as to the Goods: And the Con 


to amend their Suggeſtion in any Ma 


Dura Eccleſiaſtica, 
3. Upon a Suggeſtion to have a Prohik 
tion from the Exchequer to ſtay the pin 


Teſtator was Non compos. Atkins argued 
That upon Suggeſtion, as this was, whid 
goes to the whole Will, a general Prohitj 
tion ought to go; ſo upon Suggeſtion of 
Revocation, or no ſuch Will; otheryi 
where the Suggeſtion is particular and con 
cerns the Lands only, he cited 6 Cy. 23 
The Marquis of Winchefter's Caſe. Hob. 20 
Searle and Williams's Caſe, Paſ. 10 Jul 
Banco Regis, St. Emain's Caſe, 2 Cre. Hg. 


declared, That unleſs the Plaintiff would x 
to Iflue this Term, Compos, or Non comb 
they would not grant a Prohibition. Hin 
131. 

4. Where one ſurmiſes he's ſued int 
Eccleſiaſtical Court for a Temporal conce 
Sc. though in Truth he be not ſued; yt 
he may have a Prohibition out of Chancen 
or King's Bench. Fitzb. Nat. Br. 43. 
1 P. Will. 43, 476. 1 Ro. Abr. 170, 2. I 
antea from whence it iſſues, Oc. 


2. M betber to be amended. 


on Trin, 2 Geo. 2. B. R. Dr. Bentley at 
e Biſhop of Ely. K 
The Doctor's Counſel prayed Liber 


ters of Form; the Court ſaid, That the 
could not allow them to amend the 9 


geſtion in Subſtance; unleſs the 1 
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gde would conſent ; becauſe, by amending 
+ in Subſtance, it would be a new Sugge- 
jon; and therefore there muſt be a new 
Motion for a Prohibition; however as it 
woald be for the Intereſt of the other Side 


ance, as well as Form, if there ſhould be 
Occaſion for it; for if this Suggeſtion ſhould 
e bad, the Doctor's Counſel would certain- 
lj make another; and ſo ir would be a 


Afar longer; the Court adviſed the Biſhop's 
Counſe] to agree thereto, who did accord- 
nely, and a Fortnight's Time was allowed 
the Doctor to amend his Suggeſtion. 

2. Mich. 8 Geo. 2. B. R. Sharpe and Lowther. 
The Plaintiff before having libelled in 
the Spiritual Court for Tithes, the De- 
kndant pleaded a Modus in Diſcharge of the 


was Part of the Tithes libelled for; and ac- 
wrdingly Rule was, that a Prohibition 
hould go for ſo much of the Tithes, as the 
Mins was in Diſcharge of; but by Miſtake 
the Suggeſtion ſet forth the Modus to be 
u Diſcharge of all Tithes, and the Declara- 
ton was in that general Manner; this Mi- 
lake was not diſcovered till the Iſſue came 
(own to be tried at the Aſſizes, and then 
tie Counſel diſcovered it; ſo the Cauſe was 
dot then tried: Upon this Mr. Bootle, jun. 
Www Serjeaut, moved that the Suggeſtion, 
md all the Reſt of the Proceedings might 
de amended in this Reſpect, upon Payment 
A Coſts, and giving the Defendant Liberty 
b plead Je norg. The Lord Ch. Juſt. ſaid, 
Wat this was a Motion to amend the Iſſue, 


\conſent to allow them to amend in Sub- 


Means only of Keeping off the End of this 


Flithes of the Corn, Grain, and Hay, which 


in 
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Defendant in Prohibition might be intitl 


Suggeſtion, the Time for proving it vc 


_ clare in, he believed, it was never inſiſte 


WF” | | 
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in the very Subſtance of it; however, 3 
was a Sort of a feigned Iflue, he did n 
know but it might be granted; and { Ry 
was to ſhew Cauſe. And now Mr. Degil 
came to ſhew Cauſe, and argued, if f 
Amendment was made, it would he 
make a new Suggeſtion ; and he {ubmitt 
it, the doing that might be an Tnjuſtic 
the Party; for by the Statute of E. 6 1 


to a Conſultation, on Account of the Pla 
tiff's not proving his Suggeſtion within f 
Months; whereas this being to make a ne 


be enlarged further; and by that Statute! 
conceived, that ir ought to have been pr 
ved at the laſt Aſſizes. My Lord Ch. Jul 
faid, the Proof in this Caſe is by Witne 
in Court; but in thoſe Prohibitions, wh 
the Plaintiff has a Time given him to d 


that the Sugyeſtion ſhould be proved 
cording to that Statute; he ſaid furti 
there were the Proceedings in the Court! 
low to amend by ; accordingly the Rule 
made abſolute. gs 


3. Whether the Matter to be firſt pleated 
low. 


Where-ever the Matter which you fu 
geſt for a Prohibition is foreign to the 
bel, you muſt plead it below, before]. 
can have a Prohibition; otherwiſe it! 
where the Cauſe of Prohibition appears N 
on the Face of the Libel. Salk. 55 : Th 

4 
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4 Whether to be firſt entered on a Roll. 


Hit Lord Ch. Juſt. If it be inſiſted upon 
Prohibition cannot be moved for, til} the 
ugeſtion be entered on a Roll. Mat ſen, 
bop of F. David's Caſe in Salk 


10. The Declaration. 
1.75 agree with the Suggeſtion. 
Hil. 9 Geo. 2. 9. B. R. Burton and Wilday. 


th the Suggeſtion, Mr. Noel ſaid that the 
Difference between the Declaration and the 


on the Words Inhabitauts and Occupiers 
oth are ſet forth; but in the Suggeſtion on- 
the Inhabitants, and ſubmitted it this 
an immaterial Variance but (aid, had it 
ken material, yet in Modus it is well known, 


dow, and a Modus of another Sort is pro- 


futed ; for which Purpoſe he cited 72s. 55. 
ud in Courts of Equity he ſaid it is well 
Wn; that upon Iſſues at Law directed to 
V Modus, it is often made Part of the 
Mer, That the Modus proved. ſhall be 


e 
e 50 urked upon the Poſtea, in order that the 


it et may ſee whether the Variance be ma- 
5 vo u, between the Modus ſet ont in the 

A and that proved upon Evidence. 
Fit Mr. 


In Rule to ſhew Cauſe why a Declaration 
Prohibition ſhould not be made to agree 


Per Proceedings was, that in the Declara- 


[hat where a Modus of one Sort is pleaded 


Kd on the Trial, a Conſultation ſhall not de 
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LS Mr. Taylor on the other Side ſald, that u 
Suit below was a Church-Rate in the p. 
riſh of Mansfield, in which there were f 
Townſhips, and the Cuſtom pleaded hel 
was, that the Inhabitants of one of thel 
Townſhips have Time, Ge. paid to 
Church-Rates as much as all the oy 
Three, and the Cuſtom he ſaid, ſet out! 
the Declaration was, That the Inhabitan 
and Occupiers of one of theſe 'Townſhipst 
done ſo, which he ſubmitted it was a V 
riance in Subſtance, and the Court were ( 

the ſame Opinion, and accordingly the R 
was made abſolute. | 


3 
. 


11. Whether this Writ be grantable af 
Conſultation. 


If a Prohibition be granted upon a D 


b charge of Tithes ſur le Statute 31 H. bn 
| the Hands of an Abbot, and it be tried | 
IS Law and the Plaintiff nonſuited, and kr 
Conſultation granted, and the Plaintiff Mc 
Prohibition pleads the ſame Plea in DIE ( 
charge of the Payment of Tithes, ve br 
was alledged in the Prohibition; and vba 
the Eccleſiaſtical Judge accepts, and N 
ceeds to Trial, a Prohibition lies, for e 
Trial at Law is final upon this Libe!, WM thi 
Wall not be tried in the Eccleſiaſtical Col ſie 
again, it being proper for a Trial at Iv 
Ro. Abr. Prohibition, fo. 319. (O) a 
n 
S I 
/ 1 12. 7 00 
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12. Whether may be after Sentence, Fudg- 
ment or Execution. | 


1. Though one recover againſt another in 
Court Chriſtian in Debt, and ſue Execution 
there, Prohibition and Attachment ſar c:0 
le. Fitzb. Nat. Brev. 41. D, E, F. 

2. If the Spiritual Court hold Plea of 
what they have not Juriſdition, a Prohibi- 


Execution too, as before. 2 Inſt. 619. 

z. Where any Court Temporal or Eccle- 
ſaſtical do hold Plea of that whereof they 
have not Juriſdition, the ſuperior Courts 
of Law may lawfully prohibit the ſame, as 
vel after Judgment and Execution, as be- 

fore, 2 Inſt. 602, 60), 609, 619. 
4 A Prohibition goes as well after, as be- 
bore Sentence. 3 Mod. 286. | 

5. After Sentence, if the Party appeal, a 
Irohibition lieth. Aich. 8 Fac. Fanver's 
Caſe, Ro. Abr. 318. L. Caſe 3. 

6. Where it appears in the Libel or the 
Iroceedings in the Cauſe, That the Cogni- 
lance of the Cauſe does not belong to the 
Firitual Court; a Prohibition may be mo- 
ed for, and granted after Sentence; and 
dis holds in all Caſes; but where one is 
ſied out of his Dioceſe ; for there if he doth 
wt take Advantage of it, before Sentence, 
be ſhall not have a Prohibition after Sen- 
lence, Ratio eſt, becauſe the Cauſe doth be- 
hae to the Spiritual Court, and though it 
Gth not belong to that Spiritual Court, it 


Vor. I. Cc King's 


tion as well lies after Judgment, and even 


longeth to ſome other, and not to the 
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King's Temporal Courts. Salk. 548, $19 
Hob. 79. An. 20.b. 1 Len. 115. 

7. If a Man be ſued out of his Dioceſ: 
and Anſwer without taking Exception to 
and after Sentence is given againſt him, hy 
ſhall not have a Prohibition; becauſe hy 


hath not taken Exception to the Juri Rc 
tion below; but hath affirmed it. p- | 
15 fac. Banco Regis, Pudſey and Richard ba 
the like Caſe. Ro. Abr. Probibition, fo. 13088 ko 
L. Caſe 1. | | 
8. If it appears in the Libel, That be 
Court hath not Juriſdiction of the Cauſe, r 
Prohibition ſhall be granted after Sentence Wl th 
but otherwiſe it is if it doth not appear i th: 
the Libel: But it ought to appear by πſi an 
ment. Mich. 8 Fac. Ro. Abr. Probibitin Er 
fo. 318. L. Caſe 2. Is 
9. Generally if a Suit be in the Spiritual be 
Court, and Sentence given for the Plaintif 0 bi 
and thereupon the Defendant appeals, u de 
then prays a Prohibition, none ſhall ball 3. 
granted, though if he had come before Sen 
tence, it ought to have been granted; be 
cauſe that it is inconvenient, after ſo gi N 
Expences and no Exception taken to . 
Juriſdiction, to grant a Prohibition. Hr 
9 Car. Triſwelland R. Abr. Pn e 
bition, fo. 319. M. Caſe 1. But if a Suit don # 
in the Spiritual Court for Tithes, where tail 4 
Queſtion is whether the Lands, out of whicl I 
the Tithes are ariſing, be within the Pariſh 
the Parſon or out of it, within the King's fo 
reſt, after Sentence for the Plaintiff and at 0 
Appeal for the Defendant, a Prohibition fl J 


be granted; becauſe it is all utterly out d 


their Juriſdiction to try the Bounds of 7 yy 


> 
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tin; and alſo it concerneth the King; for if 
be within the Foreſt of the King, he ſhall 
have the Tithes ; t nullum Tempus occurrit 
Regi. Hill. 9 Ca. Banco Regis, Frezwel and 

which concerned the Lord Darcy 
of North, a Prohibition granted per Curiam. 
Ro. Abr. Prohibition, fo. 319. M. Caſes 1,2. 

10. Where a Man may be ſuppaſed to 
have Remedy by Appeal, no Prohibition lies. 
ko, Abr. Prohibition, fo. 319. N. Caſe 1. 

11. If a Man deviſe a Legacy to B. to 
be paid him within a Year after his Death, 
Proviſo, That if he died within this Year, 
that then this Legacy ſhould be void, and 
that it ſhould be divided between D. and E. 
and after B. dies within the Year, and his 
Executor ſues for the Legacy, and Sentence 
given for the Executor; becauſe that they 
held the Condition to be void; yet no Pro- 
libition lieth ; becauſe that by Intendment 
be ſhall be aided by Appeal. Mich. 21 Fac. 
J. R. Clark's Caſe, Prohibition denied. Ro. 
Ar. Probibition, fo. 319. Caſe 2. Tet 
Were, if the firſt Sentence be affirmed on the 
tie Appeal, if a Prohibition ſhall not then go, 
«the Condition is, as I take it, good in Law, 
if no Prohibition lies from Law in ſuch 
I le, if Equity will not relieve on the Inten- 
Jn of the Teftator that the Deviſee over ſhould 
lake on ſuch Contingency, as the ſame, in the 
reſent Caſe, bas actually happened. 

12. Prohibition after Sentence, &9c. Vide 
lam. 1059. Salk. 335. 3 Keb. 123, 52, 


1 Elix. 252. Vide this Head, When to 
bes, | 


Cc 2 13. The 
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13. The Libel to be produced to the Tem 
poral Court. 85 


1. Under whoſe Hand to be ſigned. 


Trin. 6 Geo. in Banco Regis. Anonym 

* On Motion for a Prohibition, the Like 
was produced ſigned by the Deputy Reg 
ſter. But Page Juſt. doubted, whethe 
there ought not to have been an Affidavit of 

its being a true Copy. Mr. Munday (id 
that the Courſe of the Court was to allo 
ſuch Copy of a Libel, without Aﬀidavit 
accordingly a Rule was made to ſhew Cauſe 


, 14. Coſts. 
1. From what Time to be paid. 


Paſ. 1 Geo. 2. B. R. Berry and Croſſe 

* The Plaintiff recovered in Prohibition 
and the now Queſtion was, from what Tir 

the Defendant ſhould pay Coſts; and tt 
Court thought from the firſt Application k 

the Prohibition; for the Whole is but 0 


Suit; and the Stat. 8 & 9 Will 3. 10. ulic 
gives the Coſts in this Caſe ſays, the Pla 


tiff ſhall pay the Coſts of Suit. Mr. Eu. 
kerſy ſaid, that this very Point was detel 1 
mined ſome Time ago in the Caſe Wn 
Henry Hoghton and Starkie. | 10 

4 


15. Wi 
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15. What a Diſcontinuaiice of the Prohi- 
bit108. 


I. What a Diſcontinuance thereof. See 
Palm. 422. 


16. Wherefore, and how diſcharged. 


they cited him to anſwer to Articles in the 
Feclefiaſtical Court, and did not deliver a 
Copy of the Articles; and it was granted 
ua; they ſhould deliver to him a Copy. 
But the Prohibition taken out was abſolute, 
which the Court being informed of, they 
id not think fit to grant a Conſultation, 
but to diſcharge that Prohibition by Superſe- 
en; whereupon: they proceeded, and ex- 
ommunicated the Party, for Default of 
Anſwering, who again moved the Court for 
Prohibition, and one was granted, with a 
Mmdamns in it to abſolve him, if it were 
br not Anſwering before they gave him a 
Copy of the Articles. 1 Vent. 5. 


I J. Whether it may abate. 
If a Prohibition was granted by Queen 
iabeth, it continued in King James's 


line; ſo that the Spiritual Court might 


in and Poppinger. Ro. Abr. Probibition, 
1b. Caſe 1. e 


89 


1. A Prohibition was prayed; for that 


nt proceed. Mich. 14 Fac. B. R. Jobn- 


HY IM 18. Par- 
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pears to the Temporal Judge, that the Mat. 


firſt Plea, Terms de Ia Ley, Prohibition. 


good and the Plea for a Conſultation inſuff. 


the Judgment of another who ſurmiſett 
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$ 

a | Lid 
18, Particular to the Conſultation,” pe 

| Gro 

1. What it is, and wherefore granted. md 
1 Wot 


1. A Conſultation is a Writ whereby 4 ma 
Cauſe' being formerly removed by Prohibj. of 
tion out of the Eccleſiaſtical Court to e 


King's Courts, is by 'ſuch of the Kirg zi? * 
Courts remitted back to the Eccleſiaſtical iſ: 


Courts, to which it is a Command to proceed iſ" 
in the former Cauſe. Vide Terms de 1a 1 
Prohibition and Conſultation. 
2. After a Prohibition brought if it ap- 


ter is fit to be determined in the Spiritual 
Court, and not in the Temporal, they vi 
grant the Party a Conſultation commanding 
the Eccleſiaſtical Judge to proceed in the 


3. If the Declaration in a Prohibition be 


cient, and yet Iſſue be joined and a ſpecial 
Verdict found, by which the Plaintiff hath 
not any Cauſe to have a Prohibition; yet il 
that that is found be impertinent to the Iſſue, 
no Conſultation ſhall be granted, 110 
Priddle and Napper's Caſe adjudged. Rv 
Abr. Prohibition, fo. 320. Caſe + 
4. After a Prohibition, if the Party to 


himſelf to have Juriſdiction, where, in 
Truth, he hath none; yet no Conſultat on 
ſhall be granted. 2 H. 4. 10. Ro. Abr. Pro- 
hibition, fo. 320. Caſe * 1 


& 
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H a Man hath a Prohibition upon a 
Libel for Tithes of Faggots, upon a Sug- 
peſtion that the Faggots were made De 
(ſe Arbors above twenty Years of Age, 
nd in the Suggeſtion the Quantity of Pag- 
pts are miſtaken ; yet if it appears that he 
made his Suggeſtion according to the Copy 
of the Libel given to him by his Proctor, 
1 Conſultation ſhall be; for by the Statute 


the Libel, Mich. 4 Fac. B. R. Sumerton 
md Man adjudged. Ro. Abr. Prohibition, 
. 320. Caſe 6. 


19. The Attachment. 
. Wherefore granted. 


1. An Eccleſiaſtical Judge prohibited may 
Witt proceed, without Danger of an Attach- 
nent. 2 [nf}. 610. 5 | 

2. If the Judges of the Spiritual Court 
rufe to receive the Prohibition; or will not 
low it; and becauſe they bring the Prohi- 
lion, they make a Citation againſt the 
buty to anſwer before them for the fame, 
Ie ſhall both have a new Prohibition, and 
lo an Attachment againſt the Judges, if 
bey proceed againſt him in their Courts; 
ad it is immaterial, whether the Prohibi- 
wn was ſued lawfully, or not; for that he 
tall not be puniſhed for ſuing a Prohibition 
n the 


WH. 42. G. 

3. Attachment upon a Prohibition was 

ought againſt a Man, for ſuing a Plea of 
Ws Cc 4 a Lay 


4 


H 5. he ought to have a true Copy of 


King's Courts. Firzh. Nat. Brew. 
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; a Lay Chattel, in Court Chriſtian again 
the King's Prohibition. Paſ. 5 E. 2. fo, x 
4. If a Plea be held in Court Chriſtian 
for a Matter belonging to the King's Coun 
without any Prohibition inforc'd, the Pa 
may have an Attachment upon a prohbi 
tion; becauſe the Law is a Prohibition Me 
itſelf; for by the Law they ought to h ba 
-+ no Plea, but of that which belongs to thi 
| ſurildiction. 12 Co. 59, 60. - Wi 
See many Caſes throughout this Work. 


cur! 


2. The Præmunire. 
I. General. 


1. Præmunire is an original Suit and my | 
be ſued in any Place. Fitzb. Abr. Tit. rei: 


| munire 3. 525 1 
2. It is taken either for the Writ ſo called 
or for the Offence whereupon the Writ e 


granted. See much more ſub hos Tit. in 
Blo. Law Didi. 5 


3 2. The ſeveral Species. 


Mr. Serj. Hawkins, diſpoſes the Offences 
coming under the Notion of Præmunire, un- 
der the following general Heads ; iſt, Of. 
fences againſt the Prerogative of the Crown 
2. Offences againſt the Authority of the 
Crown ; and thoſe of the firſt Kind, he dif 
pences under theſe Particulars following: 
iſt, Making Uſe of Papal Bulls. 2d, De. 


rogating from the King's Common Lan 
Courts. 


| 
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arts. 3d, Appealing to Rome from any 
fthe King's Courts. 4th, Exerciſing the 
yriſdiction of a Suffragan withour Appoint- 


ate the Perſon nomin-ted by the King to 
Bihoprick. Eth, Maintaining the Pope's 
er. 1th, Bringing Agnus Dei's. 8th, Con- 
huring to the Maintenance of a Pop'ſh Se- 


Fes, Cro. Tit. Præmunire. 


| &e. and who may, and how incur it. 
I. General, | 


1. A Prohibition often lies where a Præ- 
wire does not, as where the Matter of the 
ion belongs to the Spiritual Court, but 
it the Cauſe in ſuch Form as they are 
here proceeding 3 but where it is of a Lay 
latter, which belongeth not to the Spiri- 
ul Court, a Præmun re lieth. Lit. Bro. 11. 
L Caſe 57. Bro. Grand Abr. Præmunire 16. 
lt. & Stud. lib. 2. c. 25. Ne 
2. A Premunire is a Writ which lies 
Pere one ſues another in the Spiritual 
wn for any Matter determinable in the 
Courts, for which great Puniſhment 
bordained by divers Statutes, (viz) That 
| ſhall be out of the King's Protection, and 
Wriſoned without Bail or Mainprize, du- 
Iz the King's Pleaſure, till he bath made 
we at the King's Will; and that all his 
nds and Goods ſhall be forfeited, Ec. 
erm de la Ley, Tit. Præmimire. 

3. Pra. 


iar y. gth, Refuſing the Oaths. Hawk, ＋ 


2. What, and from whence denominated, 
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ent, th, Refuſing to elect, or conſe- + 


4+ tea Srl fe 2. 
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none but Parties charged with the Offen 


fo. 119. 


King's Courts. Terms de la Ley ſub hoc I. 
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3. Premunire comes from the Verb p, 
monere, being barbarouſly turned into hn 
munire to forewarn, or bid the Offender tay 
Heed ; of which a Reaſon may be gathen 
from the Words of the Statute 2) E. 3. 4 
and the Form of the Writ in O Nat. } 
fol. 143. Præmunire fa. Prefatum Prat 
& 7. Procuratorem, Ec. quod tunc 22 
nobis, Oc. which Words can be referred 


Blo. Law Dict. Tit. Premunire. Hide; I 


4. It is called from the Word of the Wri 
and rightly; for he who is Premonitu AW: 
Premunitus. 3 Inſt. 120. 
5. Premunire is taken either for the W. 
ſo called, or for the Offence, whereupc 
this Writ is granted. Blo. Law Did. i 
Tit. Præmuniro. 7 740 
6. It lieth where one is ſued in the $pi 
tual Court for a Matter determinable int 


J. This is a Suit given by Statute, 
there was none ſuch at Common Law. ) 
Ar. Præmunire 15. But the Offences agai 
which Remedies are provided by the Saus 
were moſt, if not all, Offences at Lau, «ita 
as ſuch puniſhable in the Superior Tempit 
Courts before any of theſe Statutes came, 
appears from many Authorities in the Books. 

8. He who procures one to ſue in Col 
Chriſtian, ſhall forfeit as much as he vi 
ſueth, and is Principal, and in equal Degre 
of Premunire, & c. 3 Inſt; 123. 
- 9. The Statutes of Premunire inflid P 
niſhment, as well upon the Judge, 46 th 


Party. See 10 Hl. 4. 164. and 2 Leon. 182518 
_ "4 ; 10. Whe 


ms 1 
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MM... Where the Suit, in the Eecleſiaſtical 
rt, is of a Lay Matter, which never 


ied to the Spiritual Court, of it a Pre- 
erh, as of Debt againſt Executots, 
Simple Contract, or pro Lefione dei, on 
wiſe to pay 10 , by fuch a Day. Lit. 
11. 2. Cafe 57. 5 

u. If one religious obtain of the Biſhop 
une to be exempt from Obedience, he is 
(ife of a Premunire, which is an Of- 
wee, as hath been ſaid, contra Regem, cores 
n, 6 Dignitatem ſuam. 5 Co. De Jure 
is Ecclefiaſtico 23. b 

u If the Eccleſiaſtical Court excommu- 
ate one for Treſpaſs, or other Matter 
Wooral, a Premunire lieth agginſt both 
0) anc judge; for that the King may 
Feat Advantage, which he ſhould. have 
| from ſuch Suits being in his Majeſty's 
oral Courts; and the Party is injured 
being in fuch Caſe called before the Ec- 
Mast cal Court to anſwer before them of 


Doct. & Stud. lib. 2. cap: 32. 3 Inft.. 
1 Fen. 15. n e e <2 
113, If a Man leaſe his Vicarage for 
urs, or Life, rendring Rent, and ſue in 
rt Chriſtian for the Rent, a Premunire. 
. Bro. Abr. Premunire 5. | 
14 It was adjudged per totam Curiam, 
t 4 Suit in the Eccleſiaſtical Court with- 
te Realm, for a Temporal Cauſe, was 
the Caſe of a Premunire. 3 Inft. 120. 
. At a Convocation holden 22 H. 8. by 
* whole Cletgy, the King was acknow- 
td ſupreme Head of the Church. After 
* 0 Vit, 24 H. 8. it appeareth, that the 
| Stat. 


til Things as belong to the Laus of the 


* 


A 
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Je Sh. 2. 16 R. 2. by which Judgment two Foil 
| 855 | al 


3 Inſt. 121. 
incurs a Premunire. 3 Inſt. 121. 


all Ecclefiaſtical Cauſes within that Toi 


ſented before the Mayor of Thetford, thou 


fed, ore tenus, to injoin the Mayor, n Pat 


Jura Eccteſiaſticy, 
Stat. of Præmunire remained in Force apai 
Ecclefiaftical Fudges for holding Pleas mediiini 
ly determinable by the Common 1; 

16. He who ſues in the Eccleſia 
Court for Forgery of a Will, or Lean 


17. The Biſhop of Norwich was attaint 
a Premunire ad ſectam Regis, on this Cal 
At Thetford in Norfolk was a Cuſtom, I. 


ſhould be determined before the Dean, 
ving a peculiar Eccleſiaſtical Juriſdi&io 
and that no Inhabitant of the ſaid Toy 
ſhould be drawn before any other Ecclefil 
cal Judge; and that every one, ſuing cal 
trary to that Cuſtom, the ſame being 


forfeit ſix Shillings and eight Pence, and 
Inhabitant of Thetford, for an Eccleſiaſtiq 

Gauſe ariſing within that Town, ſued al 
other before the Biſhop of Norwich in tl 
conſiſtory Court of Norwich ; and this Ma 
ter was preſented: before the Mayor accott 
ing to this Cuſtom, and the Bilhop thougl 
fir to cite the Mayor to appear before hl 
at his Houſe at Hoxton in Suffolk, pro ſail 
Anime,” for taking this Preſentment. Ti 
Mayor appeared, and the Biſhop was ple 


of Excommunication, to adnul the ſaid It 
ſentment before a Day certain by his Lor x 
ſhip, for that Purpoſe fixed; for which! 
Lordſhip was attainted of a Premiire ft 
Confeſſion before Fitz-Fames Lord Ch. lu 
and the Court of King's Bench, ſur old 


Jura Eccletitaſtica, 
deared. 1ſt, That the Statutes of Pre 
mire extend to Eccleſiaſtical Conrts within 
eam. 2. That after the King was in 
fon of his Supremacy, the Biſhop in- 
ned the Danger of a Premunire. 3 Inft. 
u, 122. 12 Co. 37. SO | 
18. Derogating from the King's Common 
u Courts was an high Offence, even at 


* by many ancient Statutes; for by the 
F. z. and 38 E. 3. of Proviſors, if any 
ect draw any one out of the Realm, in 
ki whereof the Cognizance pertains to the 
hs Courts; or of Things whereof Judg- 
ent be given in the King's Courts, he ſhall 
narned to appear, Ec. in proper Perſon 
N Day containing the Space of Two Months, 
twhich Day, if he do not appear, he, and 
Proctors, Cc. ſhall be put out of the 
Protection, bis Lands and Chattels for- 
Ned, bis Body impriſoned, and ranſomed at 
We King's Will, Sc. Hawk. Pl. Cro. Tit. 
emunire 14. See the ſeveral Statutes of 
Wilors, and the Conſtructious thereof, 


, ens, Donatives, Free Cha- 


2 Rules, and Examples thereof. 


Where the Cauſe is originally of Ec- 
lelaſtical Cognizance, tho' in Truth the 
aſe, all Circumſtances being diſclo- 


- Minable at Law; yet no Premu- 
me lieth, but a Prohibition, as in Caſe 


x Common Law, and is made a Præmu- 


W particularly upon the Words, Vel alibi, 
alſo bereafter, Charities, Appropriations 


KW, belongs to the King's Courts, and is 


of 


397 
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398 Jura Eccieſiaſkica, 

of Subtraction of Tithes, and ſo in Caf 
Tithes of Wood, ſurmiſing that they 
_ Sylva Cæduæ under the Age of twenty I. 
when in Truth they were above tut 
Years, here a Prohibition lieth, but no? 
munire. 12 Co. 39. Vide Bro. Premunin 
2. Where the Cauſe originally appem 
eth to the Cognizance of the Ecclefiaſj 
Courts; yet if he ſue for it in the Nu 
of a Suit, which doth not belong to . 
Eccleſiaſtical Court, but to the Conn 
Law, a Premumre lieth, as in the Caſe 


Tee V. 200 a Tithes carried away when ſevered from F 
ow nine Parts, which Action by Matter ani: C 
} rent belongeth to the Temporal Courts; WW: 


fuch Caſe both the Actor and Judge int 
the Danger of a Præmunire, and fo was 
 bervile's Caſe in Spilman's Reports, 1) H 
So if a Mortuary be delivered to a Par 
and be retaken, and he ſue for it as for a Vl 
tuary delivered to him and carried av 
he is in Caſe of Premunire. 12 Co. 39, 
but if, after the Repriſal, he ſue for it a] 
a Mortuary not executed, in the Nature 
Suit, which belongeth to the Court UW 
ſtian ; upon the Truth of the Caſe there 
Cauſe of a Prohibition, but not of a Pre 
nire. So in the Caſe of a Suit for Tiths 
Woods above twenty Years Growth. 90 
it appear upon the Face of the Libel, 
it belongs not to the Spiritual Court, 4 PW'*: 
munire lieth. 12 Co. 39, 40. Vide 

Premunire 16, ” 
3. Where the Cauſe originally belong 
Common Law, there though the Eccleſia 
cal Courts libel for it according to the C0 
of their Law; yet a Præmunire lia; du 
+ | 


** we 
#: 


Jura Eccleũaſtica. 

+ it draweth the Cauſe ad aliud examen, 
deprives the Subject of the Benefit of the 
mon Law, which is his Birth-right ; 
that if the original Cauſe be Temporal, 
ugh the Proceeding be by Citation, Li- 
G. in the Eccleſiaſtical Court, yet 
ky are in Danger of a Præmunire, and the 
aſon is expreſſed in the Writ ; for that he 
Wexvoureth to draw Cognitionem, quæ ad 
am Domini Regis pertinet, ad aliud exa- 
, to wit, to decide that by Eccleſiaſtical 
m, which is determinable at Common 
F. 12 Co. 40, 41. 3 Inſt. 120, 122. 
* 38. Doct. & Stud. lib. 2. c. 24. Bro. 
þ. Premunire, Barloe's Caſe, Ec. 


4. Statutes concerning. 
I, Conſtructions of. 


1. Where the Statute 16 R. 2. c. 5. ſaith, 
| Ciria Romana, vel alibi, Eccleſiaſtical 


Fad Alibi. 3 Inſt. 120. 

2 The Statute of Præmunire is in Curia 
nana, vet alibi, the which, alibi, is in- 
aded in the Biſhops Courts; ſo that if a 
n be ſued there for a Thing which be- 
0p to the Common Law, he ſhall have a 
enunre, and ſo it hath been adjudged ; 
ſo was the Opinion of the Court. Paſ. 
LH. J. which Judge Fitzh. ſays, he heard 
Wlelf, Oe. Fitz. Abr. Præmunire 5. 

3 The Effect of the Statute 16 R. 2. is, 
n purſue. or cauſe to be purſued in the 
art of Rome, or elſewhere, any Thing 


hurts within the Realm, are within the 


which 
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and the King's Writs, are the Things whe 


Jura Eccleſiaſtica. 
which toucheth the King, againſt him 
Crown, and Regality or his Realm, th 
Notaries, Procurators, Ec. Fautors 
ſhall be out of the King's ProteQi 
3 Inft. 119. | 

4. The Words, Avant le Roy & ſon Cy 
cel, in the Stat. 27 E. 3. intends the K. 


ment, which is a Court of Juſtice. 3 
125. 

5. To be at the King's Mill, bec ef 
Iuntas Regis, (viz.) Fuſticiarios ſuos & 
gem ſuam, & non per Dominum in Camera 
vel aliter. 3 Inſt. 146. 

6. Hors de la Protection le Roy, by th 
Words the Perſon attaint in a Premunir 
diſabled to have any Action, or Remedy 
the King's Law, or his Writ; for the 


by a Man is protected, and aided; {c 
he that is out of the King's Protection 
out of the Aid and Protection of the 
3 Inf. 126. | 
J. Et Lour Terres, Biens, & Chateux 
fait au Roy, is intended of the Lands w 
he hath in Fee-ſimple, or for Life, u 
the Delinquent might lawfully forfeit, a 
not Lands in Tail; for Tenant in Tail i 
only forfeit for Life; for that was al 
could lawfully forfeit at the making of 
Statute, either in Caſe of Treaſon or F 
ny; and ſo was reſolved in Trudgin of 
von's Caſe, who was attainted of Pre 
upon the Statute 13 Elix. cap. 2. And 
this is a new Kind of Forfeiture give 
this Law, and is Penal, and cannot, 
Equity, extend further than the Wot 


+ 


tend 
lun. 
lowr 
tator 
| the 
lt C 


Jura Eccleſiaſtica. 


feiture of Fairs, Markets, Rents- charge, 
lents-ſeck, Warrens, Annuities, or any 


aber Hereditaments, that is not within this 


Word Terre. 3 Inſt. 126. 


g. Lour Corps impriſon, & Rents al Volunt 
Wa. The Greatneſs of their Puniſhment, 
beth the Greatneſs of the Offence. 3 Inſt. 


16, 
q, The Statute 16 R. 2. is ſtrictly penned 


Perſons, of what Quality or Sex ſoever, 


Aden by Right or Wrong 77 Curia Romana, 
halibi, which Word Alibi, is a Word of 
bye Extent, 3. To all Things whatſoever, 
were any Thing, which Words are as gene- 
pl as can be. 4. Not only againſt the 
lng, his Crown and Dignity, but againſt 


mn and Regalty, or Realm. 5. This Act 
tends, not only to Procurors, Abettors, 
luntainers, Coumſellors, &c. which are 
don Words in the Law; but to Favourers, 


ade Reign of H. 8. where it appeareth 
lt Cliffe, a Parſon, as is reported by $p1/- 
wr Juſt. 21 H. 8. granted to the Cardinal 
* Annuity ſo long as he ſhould be Legate, 
Wiecentins & ſublimius ſe gereret, in Autho= 
Mite ſud Legatind, which the Cardinal had 
bal, and paid to him ten Marks in the 
line of Seiſin, and he was adjudged a Fau- 
* Inſt. 126. See the Stat. 25 E. 3. c. 22. 
l 3. Kat. De Proviſoribus, 38 E. 3. c. 1, 
4 3 R. 2. c. 3. 

Vol. I. | D d 


al therefore this Act extendeth not to the 


zinſt Offenders; for firſt it extendeth to 


kt Words being, any. 2. To all Courts 
{ what Juriſdiction ſoever, and whether 


le Kingdom alſo, againſt the King, bis 


Iwtores, which Word was largely extended 


7 R. 2, C. 12. 
12 R. 2. 
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402 Jura Ectleſiaſtica, 


12 R. 2. c. 15. 13 R. 2. St.2.c.2, 16 R 2 


; f 
c. 5. 2 H. 4. . 3 6 4. T 
. To. At the Petition and earneſt Requellil ; { 
of the Clergy, Anno 1 U 1 
the Clergy, Anno 1 & 2 Pb. & Mar. ide 
was enacted, That the Eſtates of the diſſol But 
ved Monaſteries, might be enjoyed by H yh 
Crown and their Patentees, in Manner 3 qui 
they had to that Time been, by due Order au C0 
Courſe of the Laws and Statutes of the Realm by 
and that all ſuch as moleſted them therein « 
ſhould incur the Danger of the Statute oil |, 
Premunire's of the 16 R. 2. and ſuffe j;r 
I believe no and incur the Forfeitures, and Pains con Ho 
Body can tained in the ſame. Stat. 1 & 2 Ph. & Miri i + 
doubt, but | | TE | | 
Queen Mary would have been glad to have ſeen theſe Livings reſtored te * 
the Church, to have been uſed to the ſame ſuperſtitions and idolatror 1 4 
Uſes they were imployed before the Reformation: And J dare be con for 
fident none can Queſtion but that the Clergy, would have been glad t 11 
have received them back to the {ame abominable Purpoſes, had ſhe © ag 
they held it ſafe to have gone about ſuch a Work; but they were too wel ! 
aware of the powerful Adverſaries they ſhould make to themſelves, bj WW 
ſuch an Attempt; and therefore, tho' the Queen ſufficiently ſhewed he Pro 
Inclination, by reſtoring the ufurped Supremacy to the See of Rome, &c for 
that ſhe would have been glad to have done this too; and tho! the Cler 
gy, at that Time gave ſignal Inſtances of their 'Thirſt after Power, o 
rather Tyranny, yet neither Queen nor Church thought fit to make an 
Attempt upon theſe Things; but, thought proper, though no Doubt ver 
unwillingly, to leave them as they found them; and therefore whethel 
that the Queen was too forward, and diſcovered too ſtrong an Inclination | 
to ſuch Alteration, or that the Clergy, to recommend themſelves to th * 
People, were to put on this Appearance of Peace and n th 
Laws in Being, I fhall not take upon me to determine; but this 15 cer 


tain, thus the Clergy prayed, thus was enacted. with this further 9e 
markable, that the Crown and Patentees ſhould enjoy, in manner, 4 


they had to that Time by due Order, and Courſe of the Laws and Sta le 
tutes of the Realm, which in my Apprehenſion, amounts to no leis thai | 
an Admiſſion, that the then Poſſeſſors of theſe Livings were in of goo [al 
and lawful Eftates of and in the ſame; therefore it muſt needs found fo 
very harſh, to a Proteſtant Ear, to hear another Proteſtant, or an) wi * 
pretends himſelf ſuch, either aſſert or inſinuate theſe Things ſhould b ee 
reſtored, or ſubjected to any other Juriſdiction, than the Wiſdom of th 5 


Law has aſſigned. 
— 17 Fk 


Jura Eccleſiaſtica. 

it. The Statute 1 Elis. repealing 1 & 2 
pn. 6} Mar. bath an expreſs Proviſo, That 
+ ſhall not extend to repeal any Thing 
herein in any Wiſe relating to Premunire's : 


which is that no Perſon ſhall moleſt or un- 
quiet, by Proceſs out of any Eccleſiaſtical 
Court, either in or out of the Kingdom, or 
Colour of any other Spiritual Juriſdiction 
x otherwiſe, contrary to the Laws of the 
Land, any Perſon or Perſons, for any 'Thing 


Houſe, without endangering a Premunire 
in the 16 R. 2. and the ſaid Act of Elix. 
revives the Stat. 25 II. 8. c. 10. which makes 
ta Premunire, in a Dean and Chapter, c. 
fir not electing, certifying, or admitting of 
1 Biſhop, by which Statute it is expreſly 
novided, That the ſaid Statute 1 Fliz. ne- 
xr intended to take away the Offence of 


ſor it. 12 Co. 39. 


s. Where Principals and Acceſſaries. 


J. A Præmuuire lieth againſt one as Pro- 
Urator, and another as Attorney, and an- 
uber as Counſellor, Ec. Fitz. Abr. Præ- 
mire 4. 

2 A Writ ſur le Stat. of Proviſors was 
bed by the Abbot of /altham againſt ſeve- 
a, againſt ſome as Principals, and others as 
lereſſaries, and now the Præmunire facias 
W returned, and the Principals did not ap- 
Kar, and they were put out of the King's 
Irtettion, and their Lands and Chattels 
9 for- 


But that all ſuch Matter ſhould ſtand, 


Parcel of the Poſſeſſions of any religious 


Premnire, but on the contrary provided 
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Jura Eccleſiaſtica, 
forfeited. E. 3. fo. 7. Caſe 6. . 
8 F. 4. ö. 44 fo. 7. Caſe 6. Nie 
* 3. Pramunire againſt ſeveral, ſome 3 
Principals and ſome as Acceſſaries, and at 
the Day of the Return, the Principals did 
not come in; wherefore they were out of 
the King's Protection, and their Lands and 
Chattels forfeited, and the Plaintiff prayed 
that the Acceſſaries who appeared might 


anſwer. Fencot, they are not to anſwer ' 
till the Principals attainted, the Judgment Of 
for Default that they ſhall be extra Protedio dt 
nem Regis, their Lands and Chattel: forfeited b 
but this is no Attainder. Thorpe Ch. Juſt Fre 
It is but a Pain or Penalty given by the Sta. 0 
tute, that if they neglect to come at the pl 
firſt Day, that they ſhall be extra Pritef 
Regis, their Lands and Chatrels forfeited 
but this is no Attainder but a Capias ſhoul 
iſſue againſt them, and if they do not ap 
pear upon that, then an Exigent, and ſo the 
Statute proves, That they ſhall anſwer, ell 
it would be in vain to award Proceſs. Bro 
Ar. Proviſion, or Præmunire 4. W 
4. By the Act 27 E. 3. Procurers, At 13. 
tornies, Executors, and Maintainers, hal 2 
have the ſame Puniſhment as the Principal (i 
3 jr 
5. The Plaintiff in Premnnire may chuſe 10 
whether he will make them all Principals 10, 
or one Principal, and the other Acceſſarics Wil ** 
but the Damages ſhall be ſeverally taxed 15 
3 Inſt. 125. 8 
6. He who procures one to ſue to tif 4 


Court Chriſtian, ſhall forfeit as much as h 
who ſueth, and is Principal as well as th 


other, and is in equal Degree of . 
; 


o 


Jura Eccleſiaſtica, 
it if they both be indicted, the one of the 
It, and the other of the Procurement, 
nd he charged with the Procurement is 
fund guilty, and the other by another In- 
queſt is found Not guilty, Judgment ſhall 
ever be given againſt him who was indict- 
of the Procurement ; becauſe he cannot 
e an Offender; but in Reſpect of the Of- 
kace of the other. 3 Iſt. 126. 


„ Where ſeveral Præmunire's for the ſame 


(fence, but againſt ſeveral Perſons, as Pro- 
arators, Attornies, Counſellors, Sc. the 
Damages ſhall be taxed ſeveral. Fitzh. Tit. 
pemunire 4. | 3 

8. In Premunire ſur le Stat. all are Princi- 
pals, Fitz. Abr. Premunire 12. 


6. Suits. 
1. Who may have this Mrit. 


1. The King may have his Præmunire and 
tie Party his Action. Bro. Abr. Premunire 
13 


ſr ceo, and the Party grieved his Action ſur 
k Caſe alſo. Bro. Abr. Title Præmunire 13, 
6, Vide 3 Inſt. 121, 125. Where it lies for 
8 common Perſon. 

3. A Premunire was brought by the Pre- 
fntee or Incumbent of the King. Hui tam 
M Domino Rege quam pro ſeipſo ſequitur. 
Ito. Abr. Præmunire 7. 


Dd 3 4. A 


2. The King may have his Præmunire, 
(for no one elſe can) but the Author, quæres 
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See Þ 398 


in one Writ, 3 Inf. 125. 


Court, alledging the ſame to be ſevered 


Cuſtodia Mareſehalli, the Suit may be again! 


the Precedents; and that though the Defend 


Jura Ecciefiaſtica 
4. A Præmunire lieth as well for the Par 
ty, as for the King, and they both may joi 


5. Anno 11 II. 7. Spilman reporteth, Tha 
one Turbervile, as well for the King, as fot 
himſelf, ſued a Præmunire, againſt a Parſoy 
for ſuing for Tithes in the Ecclefiaftica 


from the nine Parts, and Judgment was a 
gainſt the Defendant. 3 Inf. 121. | 

6. For L ſione Fidei upon a Promiſe td 
pay IoJ. by ſuch a Day, if the Court Chri 
ſtian interfere, a Premunire lieth. Lit. Bro 
11. 4. Caſe 57. 


2. How to be commenced. 


The Suit in Præmunire need not be by 
original Writ, bur if the Defendant be iſ 


bim by Bill; becauſe the End of giving thalf 
Two Months, was that they ſhould have No 
tice, which is ſatisfied ; And therewith agree 


dant cannot be ſued in any other Court 
when iz Ciſtodia Mareſchalli, 3 Inſt. 123. 
3. The Appearance. 
1. How to be made. 
1. The Defendant in Præmunire may not 


appear by Attorney, but in Perſon, though 


he be a Peer or Lord in Parliament; * E 
5 BY 


Jura Eccleſiaſtica. 
eh by a- ſpecial Writ out of Chancery. 
I. Abr. Premanire 15. | | 

2. In Premiunire he may not make an At- 
ume y, but in ſpecial Caſes. Lit. Bro. 115. b. 
(uſes 526. | | 
. In Premuire the Defendant appeared 
by Attorneys and becauſe he did not come 
v Perſon, he was condemned, and the She- 
if returned the Writ ſerved prout Breve 
xoit, Sc. and doth not mention, That he 
ws ſummoned two Months jr:xta Statuta, 
ad yet good. Quod nota, ſays Lord Brooke, 
in bis Abridg. Præmunire 18. | 
4 If the Defendant in Pr.cmnmire comes 
win at the Day, Sc. by the expreſs Let- 
kr of the Law, Judgment {hall be given 
wainſt him, according to the Act 27 E. 3. 
hiſt, 125. £8 bs Fees? | 
5. By the Statute 38 E. 3. c. 2. The De- 
kndant ought to appear in Perſon; and 
therefore he cannot appear by Attorney, 
nithour a ſpecial Writ out of Chancery, 
nd the Act doth as well bind thoſe who are 
Lirds of Parliament, as others. 3 Inſt. 125. 
6, In Premunire, the Defendant ſhall not 
nake an Attorney, without ſpecial Writ, 
rected to the Juſtices for that Purpoſe. 
liz. Nat. Brev. 26. M. | 
7. The Defendant was reaſonably ſum- 
noned in Premunire, according to the Sta- 
ute, and did not appear, for which he was 
«judged out of the King's Protection. Bro. 
4. Premunire 3, 4. 

Ss. A Premunire was ſued by the King 
ganſt 7. for procuring and abetting another 
tb ſue Bulls, c. and on his demanding 
Julgment if the Action lay againſt him on- 
Dd 4 ly, 
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were reaſonably ſummoned according tot 


Premunire 9. 


appears in Præmunire and is convicted, 


* 1. A Præmunire ſhall be maintainable © 


in Cuftod. Mareſchalli, &c. Lit. Bro. 11 


ly, Oc. The Statute is, that the Ae dil 
ſhall have the ſame Puniſhment as thoſe w Bo. P. 
ſue to the Court of Rome, Ec. Fitzh, 11 
Premunire 9. 5 pre 

9. Premunire was againſt Three, y 


Stat. and did not come in or appear, | 
which it was agreed, that they ſhould | 
out of the King's Protection, and the 
Lands and Chattels forfeit, Sc. Fitzh. 4 


10. Per Gaſcoigne, where the Defend: 


doth not forfeit his Lands; for he doth fo or 
feit them, but for Contumacy or Default 
tamen hoc videtur per le Stat. 2n E. z. but 
it be ſur le Statute 16 R. 2. he forfeits h 
Lands upon every Judgment there; an 
theſe muſt be underſtood of, and to exten 
to, all ſuch Lands as he had Tempore alt. 
facti & poſtea, if it be upon Verdict, as i 
Caſe of Felony or Treaſon. Bro. Abr. Pr. 
munire 20. 


4 The Conrſe of Proceeding. 


1. General to. 


Bill in Banco Regis, ,altho* the Party be not 


Caſe 18. 
2. Dicebatur, That a Præmunire ſhall bay 

maintainable by Bill 22 Banco Regis, tho ths 

Party is not in Cuſtody. Bro. B 1. and 


frequently many Clerks were drawn to anſwer 
tog 


Jura Eccleſiaſtica. 
hills there who were not in Cuſtody Mareſc. 
WI. Premunire 1. Lit. Bro. 3. Caſe 18. 
. The Courſe of Proceeding in Proviſors 
\Premunire, vue Stat. 3 R. 2. c. 3. Es leg 
ater Statutes & les Conſtructiones ſur ces. 


5. The Pleadings. 
1. General to. 


1. A was indicted ſur le Statute 1 & 13 
ber. nunc cap. 1 E5 2. de Præmunire, for aid- 
je one B. knowing him to be a principal 
Maintainer of the Authority, and Juriſdiction 
ifthe Biſhop and the See of Rome, with theſe 


mam Statut. prædict. Ec. Whereupon he 
w impriſoned and his Indictment certified 
in Banco Regis, and for Deſault of theſe 
Words being expreſly mentioned in the Acts 
(viz.) n Purpoſe, and to the Intent to ſet 
nh and extol the Authority, Gc. it was 
bought by the greater Part of all the Ju- 
lices (being aſſembled for this Purpoſe) that 
be Indictment was inſufficient notwithſtand- 
ty the Words contra ſormam Statuti were in 
le Inditment. Dy. 363. 4. | 


6. The Trial. 


. By whom to be. 


uk Nobleman ſhall be tried by his Peers, 

t only at the Suit of the King upon an 

ictment of High Treaſon, or — 
0 


Words in the Indictment, Videlicet contra 
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of Treaſ 
. ons 
e 
an A tho? raging of a pren 
but by Freeh all not be wi at the Sui _*Þ 
an T by his Pe Je 
- , a 30. | er 19 
7. The Judgment. 4 
1. Vid 1 Bo 
£9. th e the Pope a | b. 
5 ( p * 
Oc. Oppaſition, 9 r, the Cor kt 
tie; oY F + be Con uten 
ment of * 4 16 R. 4. 6 eue 
ſhould be La ors 16. o_ The Puni Rents 
tached by th 0 of the King's P the Offende gin 
Stat. alſo Blo 1 and 2 1 eir Lane + 
12 3. The | | Law DiR. (ab Els. See g 12 
, bre be gm ent in 1 Bk Premuni . 
t extra ec Priſon, nire is, if tl * 
5 £9 Aſs 1 eng redifins | 4 
Reg: forisf Air, enta, bona & Regis, & 14 D 
in Priſona iat, & quod Cor catalla Domi te 
Bock of $000 voluntatem 7 4. 0 emant . 
1 ego, as in i 
25E.3.c po 18 given td 9 465.4 lor 
b X . . , 4 Proviſriins Names 4 
then the Jud: nd if he "ay 27 E. 3. 6. 1 
extra 5 is, quod not in Priſo 4 
& alen, h Domini Ao redians R. WM. 
forisfaciat 8 » bona & bat 2 & Jerrd A 
4 A Pre quod capiatur aps amino Rf; 
Were reaſon MUNI WAS 2 a1 1. 218. 3 
Statute Rene e ee Three, wil 4 
In; wherefore litre, 
8 | Defer 


W 


Jura Eccleſiaſtica 
g:djudged that they be out of the King's 
Wtettion. 43 B. 3. 6. Vide Stat. 2 E. 3. 
; If the Defendant in Pramanire appear 
yt plead, and the Ifſue be found againſt 
in; or if he demur in Law, 6. Judg- 
ent ſhall be given againſt him, that he ſhall 
vont of Protection, Oc. 3 Inſt. 125. See 
1 Book 8 H. 4. 6. : ets” 

6, The King prefented to a Benefice, and 
i Preſentee was diſturbed by one who had 
yiten Bulls from Rome, for which Offence 
Evas condemned to perpetual Impriſon- 
nent, Ge. 5 Co. De Jure Regis Eccleſi- 
10 15. 4. . 

0 The Court awarded that the Defendant 
bremunire ſnould go into perpetual Pri- 
u, and that the Plaintiff ſhould recover his 
mages as he had declared, &c. Bro, Abr. 
henumre 7. Vide 2. a. 


tk Defendant ſhall be from thenceforth out 


lnements, Goods and Chattels forfeited to 
lt King, and that his Body ſhall remain in 
lon at the King's Pleaſure. Co. Lit. 129. b. 
Bo. 4. Bro. Abr. Pramunire 4 

4. Tenant in Tail ſhall only forfeit his E- 
ke for Life for this Offence. Co. Lit. 130. 4. 
Nt. a. | GY 

lo, Attachment | ſur un Probibition was 
fought by the King and the Incumbent ; 
br that the King had preſented the Incum- 
ſt to a Benefice, and the Defendant 


lereof, contra formam Statuti, which the 
Iefendant acknowledged; wherefore the 
Wt awarded that the Defendant ſhould 


$ The Judgment in Præmunire is, that 


the King's Protection, and his Lands and 


wught Bulls from Rome in Diſturbance 
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his Conſtitutions had reſerved all ſuch Cd 


that he having no Regard to the Election 


King of England. This Bull was read at 


by them all that this Bull was againſt tl 


Fure Regis Eccl. 16. b. 11. 4. 


25 H. 8. c. 19, 20. 1 Eliz. c. 1. 260 


Jura Eccleſiaſtica, 
go into perpetual Priſon, and that the Plai 
tiff ſhould recover his Damages as he h 
declared, S Bro. Abr. Premunire J. 
11. The Abbot of Waltham died 43 B. 
and Nicholas Morris was elected Abbot, v 
for that Abbey was exempt from ording 
Juriſdiction; he ſent to Rome to be confin 
ed by the Pope; and becauſe the Pope 


lations to himſelf, he did recite by his Bi 


the ſaid Nicholas gave to him the ſaid Abb 
and the Spiritualties and Temporalties 
longing to the ſame, of his Spiritual Grad 
and at the Requeſt (as he feigned) of t. 


couſidered of in Counſel, that is, before 
the Judges of England, and it was reſoly 


Laws of England; and that the Abbot | 
obtaining the ſame was fallen into the King 
Mercy; whereupon all his Poſſeſſions we 
ſeiſed into the King's Hands, as more 
large by the ſaid Caſe appeareth. 5 Co. 1 


12. Richardus Fermor of I. was attaint 
Præmunire, and his Lands were forfeited 
Fee imperpetuum, and not only for Life; 
{ic vide, that it is not only for Term of Li 
as in Attaint ; for the one is by Statlte, 4 
the other by the Common Law. Lit. Bro. 5 
Co. 242. EE: 

13. See the Statutes which inflict the! 
niſhment of Præmunire, vis. 2 R. 2. 6. 
3 R. 2. c. 3. 7 R. 2. c. 12. 24 H. 8. cl 


15. 28 H. 8. c. 16. 1& 2 Ph. & I 


Jura Eccleſiaſtica. 
bt, 8 Elix. c. 1. 13 Eliz. c. 2, 8. 


39 E- 
4 11. 27 Eliz. 1. 3 Inſt. 127. 


7. The Heinouſneſs of the Offence, and 
the Puniſhments annexed thereunto. 


. Premunire is an Offence for which 
t Puniſhment is ordained by divers Sta- 
es, iz. that he ſhall be out of the King's 
utection, and impriſoned ſans Bail or 
lunprize, till he have made Fine at the 
ugs Will; and that his Lands and Goods 
ul be forfeited, if he come not in within 
m Months, and his Proviſors, Procura- 
mw, Attornies, Executors, Notaries, and 
Jkintainers ſhall be puniſhed in the ſame 
Ilanner. Terms de la Ley, ſub Tit. Præ- 
mixe. 
2 Præmunire worketh no Corruption of 
Jbod, but a Forfeiture of Lands in Fee- 
ple. Co. Lit. 391. a. Br. Abr. Pramu- 
tie 19, 20. 

3. Attainder in Præmunire worketh no 
laruption of Blood, but maketh Forfeiture 
Lands in Fee-ſimple; but not of Lands 
Tail. Co. Lit. 391. a. But for the Life of 
te Offender. 
4 The Forfeiture on Præmunire is of 
lands for ever. Bro. Abr. Premunire 19. 

. One attainted in Præmunire is diſabled 
bbring any Action; for he is extra Legem 
Mitts, and is accounted in Law civiliter 
Ws. Co, Lit. 130. a. 

6. Perſons attainted in Præmunire are diſ- 
led to have any Action, or Remedy by 

King's Law or Writ, & leur Terres, 
| —— 
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Biens & Obattenx forfeit au Roy, that 


Seck, Warrens, Annuities, Ec. 3 Inſt. 12 


his Will. Lord Bacon's Reading on the $ 
tute of Uſes, fo. 2. 


within England, and the Judges ſaid, he ul 
pleaded it was in a hard Caſe, if the Kit 


able in Ireland, and he had alſo made 


Jura Etriefiaftica. 


Lands in Fee, or for Life, or other whi 
he could lawfully forfeit, not Eſtates 
Tail; but this extends not to a Forfeity 
of Fairs, Markets, Rents-Charge, Rent 


7. One attaint in Premunire cannot ma 


8. By Stat. 25 E. 3. it is provided, th 
he who purchaſeth Proviſion to Abbies, 
Priories, ſhall be out of the King's Prote 
tion, and that a Man may do with him 
with the Enemies of the King and | 
Realm, and that he who ſhall commit a 
Thing againſt ſuch Proviſors in Body 
Goods, or other Poſſeſſions ſhall be excuſ 
againſt all People. 3 Iuſt. 126. 

9. Excommunication under the Pope 
Bull is of no Force to diſable any M. 


would extend his Juſtice againſt him. 50 
De Jure Regis Eccl. 15. b. 

10. Hill. 4 Fac. —— Lalor, being a N 
tive of Jreland, had received his Orders d 
fore at the Hands of one Brady, and ti 
Pope had given him the Title of Biſhop 
Kilmore in Ulſter ; his Credit was conſide 


Name known in the Court of Rome, 3 
held Intelligence with the Cardinal, va 
was called Protector of Ireland; he after o 
tained the Title of Vicar-General of t 
See Apoſtolick within the Archbiſhoprick ( 
Dublin, and the Biſhopricks of Kildare à 


Fernes, which extended almoſt all over "8 
1 6 Proving 


Jura Eccleſiaſtica, 


vince of Lemſter. This pretended Ju- 
icon he exerciſed boldly and ſecurely 
y Years till the Proclamation was pub- 
hed, whereby all Jeſuits and Prieſts, or- 
ined by foreign Authority, were com- 
anded to depart out of the Kingdom by a 
man Time prefixed ; whereupon. he be- 
gn to lurk and hide, and to bear falſe 


4 Dublin and committed to Priſon ; and on 
mination he acknowledged himſelf a 
pelt, and ordained by a Popiſh titular Bi- 
ky; that he had accepted of the Office of the 
kye's Vicar General, and had exercifed Ju- 
jlition as aforeſaid ; and in ſundry other 
hints he maintained the Pope's Authority, 
a he ſaid he was of Opinion the Pope 
kd no Power to excommunicate or depoſe 
k Majeſty, becauſe the King is not of the 


wald wilfully and adviſedly maintain and 
old the Juriſdiction of any foreign Prince 
relate, Oc. and thereupon was arraign- 
h convicted and condemned; and 4 
ting two Terms in Priſon, he petitioned 
ie Lord Deputy to be fer at Liberty; 
Rereupon his Lordſhip cauſed him to be 
mined by Sir Oliver St. 7obn and others; 
hiſt, he anſwered indirectly and evaſive- 
j but after he acknowledged and confeſ- 
that he was not a lawful Vicar Gene- 
V and that he could not in his Conſcience 
le that Office upon him; he acknowledg- 
i the King his lawful Chief, and ſupreme 
Wernor in all Cauſes as well Eccleſiaſtical 


ſcience 


mes; but however at laſt he was taken 


pes Religion. He was indicted upon 
kt, 2 Eliz. made in Ireland againſt ſuch as 


dCivi, and that he was bound in Con- 
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Jura Eccleſiaſtica. 
ſcience to obey him therein, and that ne 
ther the Pope, nor any other foreign Pri 
late, Prince, or Potentate, had any Powe 
to controul the King in any Cauſe Eccleſi 
ſtical or Civil within this Kingdom, or an 
of his Majeſty's Dominions ; he alſo believe 
all Biſhops ordained and made by the King 
Authority within any of his Dominio 
were lawful Biſhops, and that none mac 
by the Pope or by any Authority derive 
from him within the King's Dominions h. 
any Power or Authority to impugn, diſa 
nul, or controul any Act done by any B 
| | ſhop made by his Majeſty's Authority 
- aforeſaid ; he alſo profeſſed himſelf will 
and ready to obey the King, as a good a 
obedient Subject ought, in all Jawful Co 
mandments either concerning his FunQi 
of Prieſthood, or any other Duty belongi 
| to a good Subject. After this Confeſſiont 
| State had no Deſign to proceed againſt hi 
TY ſeverely, either for his Contempt again 
the Proclamation, or Offence againſt t 
Law; but on being indulged more Libert) 
and his Friends having free Acceſs to hin 

ſome of them told him what they had hea 
| of his Confeſſion, he, jeſuitically and wicks 
| 
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Jy, proteſted unto them, that he had on 
acknowledged the King's Civil and Tempe 
ral Power, without any Confeſſion or Ac 
mittance of his Authority in Spirit 
Cauſes. This being reported to my L 
Deputy by ſeveral Gentlemen, who 
lieved what he ſaid, his Lordſhip thou 
proper, that as he had incurred the Pal 
of Premunire, by exerciſing Epiſcopal ] 


riſdiction, as Vicar Genera} to the I N 


Jura Eccleſiaſtica. 417 
hit he ſhould be attainted of it, as well to 
mke him an Example to others of his Pro- 
fron, as alſo that, at his Trial, a juſt Oc- 
aon might be taken to publiſh the Confeſ- 
tm and Acknowledgment which he had ſo 
wuntarily made as aforeſaid, and ſigned 
md confirmed by Oath before the Lord 
Jeputy and Council, who had alſo thereto 
M{cribed their Names as Witneſſes thereof; 
nd hereupon an Indictment was framed iu 
Banco Regis ſur le Stat. 16 R. 2. c. 5. on 
fre Points. 1ſt, That he had received a 
ill purchaſed at Rome touching the King's 
(own and Dignity Royal, containing a 
Commiſion from the Pope to Brady and 
Iragth to conſtitute a Vicar General for 
te See of Rome, by the Name of the See 
hoſtolick in the ſeveral Dioceſes of Dublin, 
Lidare, and Fernes in Ireland. 2dly, That 
lf Pretext thereof he was conſtituted Vi- 
ar General of the See of Rome, and took 
yon him that Title. 3dly, That he exerci- 
kd Eccleſiaſtical Juriſdiction, as ſuch Vicar 
beneral, by inſtituting divers Perſons to 
Inefices with Cure of Souls, by granting 
lipenſations in Cauſes matrimonial by pro- 
bouncing Sentences between ſeveral married 
ple, and doing all other Acts belonging 
b Epiſcopal Juriſdiction within the ſaid 
eral Dioceſes againſt the King, bis 
own, and Dignity Royal, and in Con- 
apt of his Majeſty, and Diſinheriſon of 
Crown, and contrary to the Form and 
ik: of the Statute, S. The Priſoner 
headed Not guilty, and when Iſſue was 
Ned, the Name and Reputation of the Man 
Nature of the Cauſe drew all the prin- 
Yor, I. E e cipal 


418 


when a ſubſtantial Jury of Dublin being 


the Contempts whereof he was indided 


44. B. H. It appeareth to have been ofted 


Court of Rome (or hors de Realme, as Fitsl 


- Incurreth the Danger of a Præmunire, a 


Realm, as tho? either there wanted Jui 


as it hath been ſaid, was an high Offend 
contra Regem, Coronam & Dignitaten- ju 


Jura Eccleſiaſtica, 


cipal Gentlemen in- the Town to hear ft 


ſworn for the Trial, after long and full At. 
guments pro and con. he was found guilty « 


whereupon the Solicitor General moved th; 
Court to proceed to Judgment, and Sir I. 
minick Sarsfield, Knt, gave Judgment 20 
cording to the Form of the Statute, where 
upon the Indictment was framed. Dy. ff 
83.4, to the End. Vide tout le Caſe, B 
cellent Matter. 33 

II. 9 E. 4. 3. and Fitzh. Nat. Rrev, 


the Opinion of the King's Bench, that i 
one Spiritual Perſon. ſueth another in th 


expreſſeth it) for a Matter Spiritual whe 
he might have Remedy before his Ordinar 
quia trabit ipſum in placitum extra Regi 


heinous Offence, being contra Ligeantiæ [i 
Debitum, in Contemptum Dom. Regis, & 
contra Corouam & Digaitatem ſuas. By whic 
it appeareth how grievous an Offence it w: 
againſt the King, his Crown and Dignity, 
any Subject, tho* both Perſons and Caule 

were Spiritual, ſought for Juſtice out of ti 


diction, or Juſtice was not executed in t 
Eccleſiaſtical Courts within the ſame, whic 


5 Co. De Jure Regis Eccl. 26. b. 


C lf 
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C. Where theſe Courts 
are either Informal in 
thetr Proceedings, or 
they proceed againſt 
Law, or where is a 

PVPariance between the 
4 Two Laws, or where 
| Matter Temporal is 
mix d or falls in inci- 
dentally with Matter 
of Eccleſiaſtica Cognt- 1 
&ance, or the Matter _—_— 
is of ſuch a Sort as e 
they may not deal in, N 
as being either prohibi- 
ted them by Statute 
Law, or 1s otherwiſe 
cognix able at Law, or 
hath been there deter- 
mined already. 


I. For Want of Certainty or Forme 
in their Proceedings below. 44S 


II. Where they would proceed. 
: aparnſ} Law. 
Ee 2 III. Fhere 


e 


— 


2 2 III. Where they ref, uſe to act ag: 
corading to Law. 


420 Jura Eccleſiaſtica; 


1. The Temporal Courts will d 
that which the Ecclefiaflicall 
Courts ought to do, but do ni, 

or will compel them thereto, - 


AT fo \ 


1. General. 
2. Or will ſend their Writs Mandatory ti 
compel the Eccleſiaſtical Courts to 40 

their Duty, and here of the Mandamus. 


1. General. 

„oZ. Wherefore granted. 
TY 3. "= whom directed. 

i 7 /_1 4+ The Return. 
4! . The Writ of Error on. 


iv. There the Eccleſrafticalf 
Courts refuſe ſuch Plea a 
would be good in the Temporal 
Courts. 


V. Where Matter of Cuſtom ol 
) Preſcription comes in Yui 
ſtion. — 

1. The Difference between Cuſ 
\ ard Preſcription. 1 
4 3 7_ 2. Where to be tried. 2 
L4 9 __ 3. What a good Evidence there ö 


vi. Vi 


0 


I 


t 


ao 


YI 


oe 


__ IX. here Matters of T. -mporal 


Jura Eccieſiaſtica; 
VI. Where they refuſe ſuch Evi- © 


” widence as would be good at ( / >, 


Law. AA 3 Hs 


I, General. —— 
TR — S 


— - ͤ ͤ nnn 4 


VII. Where they refuſe. a Copy Y 
the Libel or Interrogatories. 


1. To be by Advice of, and figned 
by an Advocate. 

2. hen the ſame ſhould be deli- 
vered. 


4 62. 
3. What to be deemed a Delivery, 
4 Whether their Proceedings may) |, 
io 45 


be ſtayed, and they puniſhed, and 
how, for ſuch Refuſal. 
um Jered, . ure. 
_ VIII, V. here the aue Law vary. . 
14 
1. The Temporal to prevail. — 405 


Cognigauce are mix'd or fal! 
in incidentally with Matter, . 
of Eccleſiaſtical Cognizance. 


= X, Is Caſe where either theſe 
Courts are prohibited by Sta. 5 


tute, or the Matters have been, 7 / & * 


or are, determinable in the 
Temporal Courts. 


Ee 3 1. As 
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Jura Eccleſiaſtica. 


1. As the Matters wherein th, 
deal are prohibited by Statutes, 


I. Suing to the Court of Rome, Cc. 


T. Statutes concerning and the Conſftruftions 
thereof. 


1. General. 
Z G Z. Particular to the Word Alibi. 


23. Inſtances or particular Caſes of Suits t; 
Rome. 


A 91 
| 4. Suits. 
4 941, 


Ho proſecuted. 
4% N. How puniſhed. 
| 3. The Defendant to be reſtrained by Writs 
4 1 C— Mandatory from defending there. 


A 2. For derogating from the Höre 
„ reigmy, Authority, and Juriſ- 
"Ny 90 diction of the Superior Tempora 
| Courts. | _ 
A 004 3. Maintaining the Pope's Pouer,| 
g. Maintaining Popiſh Seminaries, 
5. Receiving Books againſt the 
Religion of the Church eſtabliſbed. 
(. Bringing in Agnus Dei's, &c. 
N64 7. Refuſing to elect or conſecrate 
4 / Biſhops, &c. 
8. Exerciſing the Juriſdi ction cf a 
5405.4 Suffragan, without Aul horit). 
| 9. Intermeddling with Matters 16 
lating to religious Houſes. 


_—  _ 


Jura Eccleſiaſtica. 413 
10. Maintaining the ſbam Rigbt 
94. 


; ; of the pretended Prince of Wales. 
11. Refuſing the Oaths, &c. 


. 1 e eee . 

2. Conſtructions on the ſeveral Satutes, —— 0 C. 
12. For holding Plea of a Matter { 
05. 

cognizable at Law. / 


2. For holding Plea of Matters q 
 determinable in the Temporal 
Courts. 


1. In Courts of Law. 
2. In Courts of Equity . 


1. At Law. | 


1. Of Chattels, Debts, Lay Fees, &c. — 
2. Rules. 4 ñ]ʃ;ſ i 1, 
3. Thongh in Ordine ad Spiritualia. oy . 
4. Boundaries of Pariſhes, &c. FE 
5. Where the Matter hath been determined ry 
at Law. 9 ; 
6. Where Suits pending both at Law and in 
the Spiritual Court at the ſame Time for 5 2 /. 
the ſame Matter. 
'. Where the Party is ſued in the Hecleſia- - © 


ftical Court for Acts done in the Temporal © 
Colurtę. 


cclefuaftical Court may be neu 
frained by the. Temporal Curtis, though 


the Courts ſo arg. fir ave no 


'eſtion 
1. General. 
af or PL. 8E. 4 r tle fin v HN dis 
"YR Ong Boerne ft Ra— 


ban ee CEE — — 


424 Jura Eccleſiaſtica, 


$2 3. — . General. | | 1 
2. Tet in ſome Caſes the Temporal Courts vi 
allow theſe Courts to hold Turiſdition i! 10 


PLP — Matters of which they have ut in trial 
Jure Cognizance oz Account of the A 
nefs of the Remedy, which the Eccleſufi 
cal Courts in ſuch Caſes apply or gine. 


9. For holding Plea of Matters cognizable i 
2 ? any of the inferior Temporal Courts, 


1. As Peculiars, and other like Furiſdiftin 


= In Equity. 
. In General. 
2. Where the Eccleſiaſtical Courts have nid 

/. — Furiſdiftion, but the only Relief is i 

4 Equity. | 7 85 

3. Mhere Suits pending at the ſame Time 

for the ſame Matter, both in Equity and 
in the Eccleſiaſtical Court. 

4. Where the Eccleſiaſtical Courts have not 
Furiſdiction of the whole Matter, or cai-l 
not give ſuch full Relief, Direction and 
Order therein as Equity can. 


i. In Caſes of Infants. 
2. In Caſes of Guardians and Infants. 


1. As to Matter of Intereſt- Money and givilg 
Security. 


3. In Caſes of Baron and Feme. 
I. To compel an adequate Settlement on the 


7220 


Feme, &c. 8 
739) % Mimony. I 


4 Ai | 
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4 As to the Perſonal Eſtate. 
f ſo go in Exoneration of the Real. 
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J. For Want of Certainty or 
Form in their Proceedings be- 
low. 
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Biſhop's Excommunication was 
pleaded in Bar, and the Certifi- 
cate of the Biſhop of Landaff 

was ſhewn, without mentioning 

hat Biſhop he was excommunicated ; 
nd therefore the Certificate was reſolved 

tious, and the Archbiſhop's Abſolution 

1 ſhewn, but the Court thought it inſuffi- 

tent; for it ought to be the ſame Biſhop, 

leſs it had been by Appeal. Mo. Pla. 

Bro, 0 | 
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II. Where they would proceed a- 
gainſt Law. 


l A Prohibition was granted againſt 
1 Church-wardens for ſuing in the 
Hurt Chriſtian, for finding meat and drink 
ir them, and the Parſon going in Proceſ- 
n, and alledged a Cuſtom, and by all the 
lurt a Prohibition lies; for that it is againſt 
law, My, 916. Caſe 301. 
2. On a Suit to revoke an Adminiſtration, 
0 judge would have examined the Party 


don Covenants, and what Lands he had by 
Deſcent; 


1. 


himſelf prodere where his Diſgrace or Di 


906. n 


grant it to another, who is not fo near ( 
Blood by our Law; but is by the Ecclefi 


And a Prohibition, becauſe Adminiſtratio 


Jura Eccleſiaſtica. 
Deſcent; wherefore a Prohibition was awar 
ed. Mo. 906. 

3. In a Cauſe of Incontinency, the Jud, 
would have examined the Party on Oat 
whether he did the Fact or not, a Prohit 
tion was awarded; becauſe he might n 


credit would enſue; otherwiſe it is in 
Cauſe matrimonial, or teſtamentary. 


4. If an Adminiſtration be granted to tt 
next of Blood, and upon this an Appeal 


ſued to the Delegates, and there they ili 


tend to revoke the ſaid Sentence, and t 


ſtical Law, a Prohibition lies in ſuch Caſe 
becauſe it being ordained by Statute, ouę 
to be interpreted according to our La 
Mich. 21 Fac. B. R. Wingate and ite 


was granted to a Brother of the Half-Blood 
and on Appeal to the Delegates, they wer 
inclined to repeal it, and to grant it to th 
Brother of the whole Blood ; and therefor 
a Prohibition was granted to try their La 
upon it by our Law. Ro. Abr. Prohibitis 
303. Caſe 27. LY 

J. If an Adminiſtration be granted to 
Couſin of the Half-Blood, and hereupon { 
Suit is by another, who pretends himſelf 
Couſin of the intire Blood, where his Fa 
ther was a Baſtard by our Law, and an Ap 
peal is to the Audience, and there they in 
tend to repeal the firſt Adminiſtration, and; 
to grant it to the Son of the Baſtard ; accord 


ing to the Ecclefiaſtical Law; a Probing | 
It 


Jura Eccleſiaſtica. 


L becauſe the Statute is to be interpreted 
| . 
ming to our Law. Hill. 22 Fac. B. R. 


Caſes 28. The two laſt Caſes are of 
+ ſrt where I take it, the Eccleſiaſtical 


mine according to the Temporal Laus; 


I of the Realm. 

{A Man is not bound to anſwer on 
W Matters concerning his Faith; for 
re is a Statute by which he might be pu- 
ea, if he publithed any falſe Doctrine. 
bi. 18 Zac. Fenner's Caſe. Per Curiam. 
Ar. Prohibition (T) Caſe 5. 

lf a Woman be ſued in the Eccleſia- 
ul Court, for a Contract of Marriage, 
{ ſhe enter into an Obligation to the 
ut with Condition not to marry, or co- 
tit in Fornication with any, pendente lite, 
k may not after be examined on Oath, 
ether ſhe be a fingle Woman; for it 
kd: to a Forfeiture of her Obligation. 
li. 8 Fac. Clifford and Huntley. Ro. Abr. 
muvition, (TY) Caſe 6. 


aſe originally cognizable in the Eccleſia- 
Court, the Judges there ought to take 
lice of thoſe who are learned in the Com- 
m Law to direct them; but if they will 
Kee contrary to the Common Law, a Pro- 
lation lies after Sentence. Mich. 13 Car. 
FR, Porklington and Sir St. John. 
Ahr. Prohibition, (U) Caſe 13. Vide 
. G Stud. lib. 2. c. 25. fo. 221, 23), Ec. 
52 373 Show. 158. 1 Vent. 291. Doft. 
Wed. fo. 222. 1 P. Will. 12. Vide antea 


tibition granted. Ro. Abr. Prohibition 


ures are bound in Conſcience to know, and 


kh are to ſuch Purpoſes the Eccleſiaſtical 


„ Where is Matter of Common Law in 


their 
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Jura Eccleſiaſtica. 
their Tudges bound to take Notice of the d 
mon Law, per tout. 

9. Spendlowe, Parſon of Skiton in Nerf 
ſues Sir William Smith of Eſſex, Execut 
of Smith the laſt Incumbent, for Dilapid 
tions, in the Arches, and (inter alia) the 
was a Queſtion about a Leaſe for Ye 
which was alledged to be taken by Sir Jy] 
liam in his own Name, but covenouſlly 
Truſt for Smith, the Parſon ; whereupe 
they would put Sir William to his Oath 


anſwer concerning the Covin; wherefore If. 
Prohibition was granted, quoad examini In 
him upon Oath concerning the Covin, (WM 
tho' the original Cauſe belongs to their Co (wſ 
nizance; yet the Covin and Fraud is Crim have 
nal, and the Avowing of it to be bona fi (al 
is puniſhable both in the Star-Chamber a en 
by the Penal Law of fraudulent Gifts; im; 
therefore is not to be extorted out of hin 
ſelf by Oath, alſo the Expoſition of the Sun 
tute 13 Eliz. cap. 10. of Dilapidations, a UC 

| 


what ſhall be Covin or not, within that Lav 
reſt not in them to judge, but in the Cour 
of Common Law, Hob. 84. 


III. Meg 


Jura Eccleſiaſtica. 


III. Where they refuſe to act ac- 
cording to Law. 


1. The T emporal Court will do that which 
the Eccleſiaſtical Courts ought to do, or 
compel them thereto. 


1. General. 


any Man by Eccleſiaſtical Authority is 

| impriſoned, on Complaint to the Tem- 
ral Courts, that he is impriſoned ſans 
(uſe, the Temporal Courts will ſend to 
ke the Body, and to be certified of the 
(uſe, which if they will not do, then the 
Jemporal Courts do, and ought, to deliver 
in; for where the Temporal Judges ſee 
wt a juſt Cauſe of the Party's Impriſon- 
tent by the Eccleſiaſtical Courts, the Tem- 
pral Judges (as being bound by Oath) are 
bdeliver him. 2 Iuſt. 615, 616. | 


2. Will ſend their Writs Mandatory 
to compel the Eccleſiaſtical Courts 
to do there Duty, and here, of 
the Mandamus. 


I, General. 
HoT Lord Ch. Juſt, If the Eccleſia- 


ot this Court oblige him to purſue the 
law? Is there any Difference berween 
panting a Prohibition to ſtop them going 
wrongs 


ſtical Judge act contrary to Law, may 
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| Right ? I P. Will. 41. # 1 
| 995 | 'F 
2. Wherefore granted. pi fo 


he cannot give Security juſtly to adminiſt 


| hath a Temporal Right, and the Ordin 


King and The Aldermen of London. 


Jura Ecclefialtics' 


wrong, and a Mandamus to guide t 


„ the Eccleſiaſtical Court admit u de 
Will, and will not grant the Probate tot 


Executor appointed by the Will, beca * 


nt: 


a Mandamus ſhall go; for the Execut F 
cannot put any other Terms upon the E 7 
cutor than ſuch as are in the Will, 11 
Gilb. 208. for the Teftator bath thought fi 
truſt him, and be is Executor by the Will, i 
Appointment, of the Teſftator, and not by ail 
Act of the Ordinary, who is but, in ſuch'Caj 
as I take it, a meer miniſterial Officer and 
ſtrument of the Law to convey the Authority 
the Executor to do the Mill of his Teflat 
and not to perform the extra Will of the Ori 
nary ; and therefore it was, as I conceive, 
long ago determined that where a Bankri 
was made an Executor, the Ordinary could 
demand Security. : 
2. Mich. 7 Geo. 2. in B. R. Anonymus. 
My Lord Ch. Juſt. ſaid, that in Cales « 
Adminiſtration this Court would not intel 
fere by granting their Mandamus's ; b 
where the Party applying for Adminiſtratic 
is intitled to it by ſome Act of Parliament 
or where the Eccleſiaſtical Judge is ure, 
ſonably Dilatory in his Proceedings. Vik 100 
Lord Suffolk*s Caſe the ſame Term. 
3. Mich. 1 Geo. 2. Banco Regis. 1 


2 
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Iz Juſt. ſaid, ſince my Lord Holt's Time, 
Wndamus's have been granted for Sextons 
5 Clerks. 

4 Hill. 3 Geo. 2. Banco Regis. Tuſtice 

ones. | 
th Juſt. obſerved, That a Mandamus * 
ideen to inforce the Probate of Wills, 
were the Eccleſiaſtical Courts . inſiſted upon 
(ation, for that the Executor was a Bank- 
pt. Lide 3 Inſt. 121. 


3. Th whom directed. 


Jo both Judge and Party. 


be Return. 


(rin. 3 Geo. 2. Banco Regis. Anonymns. * 
Motion was to ſuperſede a Writ of Mau- 
lung, requiring the Judge of the Preroga- 

he Court to grant Adminiſtration ; this 
lotion was founded on Affidavit that Ad- 
lIniftration was granted before the Writ ta- 

In out, to which the Court ſaid, this Mat- 

kt muſt be returned. | 


J. Writ of Error on. 


In the Caſe of a Mandamus, no Writ of * 
Error lieth, for a Maudamus gives the Party 
Mo uſes it, no better Right, than he had 
Kore) which fill remains examinable and 
Mable i; proper Action. There being no 
labs, the !-1ty who ſues the Writ of Er- 
Tor 


Jura Eccleſiaſtica; 
ror can have no Benefit by it. See The Ki 
and Heyle in the Houſe of Lords, 18 
1725. | 


IV. Where the Ficleſrafti 
Courts refuſe ſuch Plea 
would be good in the Tenpor 
Courts. 


Wo a Man ſue for a Legacy in the 80 
ritual Court againſt an Executor, 
he plead that he hath not Aſſets, but 
pay Debts, if the Court diſallow of his Ple 
a Prohibition ſhall be granted. Paſ. 157i 
B. R. Ro. 1 LE 
2. If a Parſon ſue for Tithes, and th 
Defendant plead an Arbitrament in B: 
and it be refuſed in the Eccleſiaſtical Co 
a Prohibition ſhall be granted. Ro. 4 
Prohibition 302. Caſe 24. Ro. Rep. 12 7a 
3. The Executor of an Executor was ſue 
for Legacies, and pleaded Nu} Aſſets, whic 
was refuſed by the Spiritual Court; an 
therefore a Prohibition. Palm. 422. 
4. If Baron and Feme are divorced in t 
Eccleſiaſtical Court, for Adultery, a Men 
Moro & mutua Cobabitatione, and aftert 
Wife ſues in the Eccleſiaſtical Court for 
| Legacy given to her, and the Husband re 
leaſeth all Actions, and this Suit and all b 
longing to it, a Plea of this Releaſe is good 
and a Prohibition ſhall go, if they will nc 
allow the Plea; for in ſuch Caſe the Leg: 
cy is originally due to the Baron and Feme 
and the Suit there is for a real Intereſt; an 


therefore the Releaſe of the Husband wil 
2 diſcharę 


Jura Eccleſiaſtica. 

charge it. 44 Eliz. Stephens and Tott, 
Abr. Prohibition 301. Caſe 11. X 
5 If a Parſon ſue for not ſetting out o 
hes according to the Statute 2 E. 6. and 
e Defendant ſays he ſet them out, which 
ea is refuſed, becauſe it is not a ſufficient 
ating ſet, if the Parſon be not preſent) yet 
Prohibition ſhall be granted; for that it is 
ficient by the Common Law, though the 
ron be not preſent. Mich. 15 Fac. Ro. 
hr. Prohibition 302. Caſe 19. This is 
uber Caſe wherein they ought to know the 
Immon Law. 


lical Court for calling him Baſtard, and 
te Defendant pleads that he was born after 
tract between his Father and Mother, 


cauſe that they, by the Eccleſiaſtical Law, 
Id ſuch Iſſue legitimate, which by the 
mmon Law is a Baſtard, a Prohibition 
ul go. Hill. 39 Eliz. Ambler and Med- 
uſe. Ro. Abr. Prohibition, fo. 302. Caſe 


u judge according to the Common Law. 

7. If a Parſon ſues for Tithes againſt a 
kriſhioner, and he pleads a Leaſe to him 
i his own Tithes by Deed, by Way of 
Ucharge, and this Plea is refuſed, a Pro- 
Wition mall lie. Ach. 15 Fac. Parſon Sto- 
1 ; Caſe, Ro. Abr. Probibition, fo. 302. 

e23, n | 

d. If an Executor be ſued in the Eccle- 

ſical Court for a Legacy, and he there 
led that there is an Obligation forfeited, 
Nich ought to be firſt ſatisfied, and this 
lia is difallowed, a Prohibition ſhall be 
Vor. I. EA granted; 


6, One Man ſues another in the Eccleſia- 


It before Marriage, which Plea is refuſed, 


* In this Caſe alſo they were bound to know 
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granted; for by the Common Law Det 


ſtian for a Legacy, and the Executor ple: 


and to make a Letter of Attorney to him t 


_ Gition, fo. 303. Caſe 26. 


the Daughter married, the Husband ſuedt 
according to the Bond; and becauſe the Ec 


on Surmiſe of this Matter; and by Cav 


Jura Eccleliaſtica, 


ought to be ſatisfied before Legacies. Mic 
11 Fac. Ro. Abr. Prohibition $02. Cale 2 
Sure a Man is to be honeſt in paying bis; 
Debts, before he is generons ; it would be ha 
to make a Man thus to fin, as it were, in 
Grave, by giving (tho to Charity) what 
common Fuſtice belongs to his Creditors. 

9. If an Executor be ſued in Court Chr 


Plene adminiſtravit, but ſays, he has ſo 
deſperate Debts on Obligations and Co 
tracts which he there offers the Plaintif 


fue in the Name of the Executor, and Cou 
Chriſtian will nor allow this Plea, a Proh 
bition ſhall be granted. Mich. 3 Fac. She 
ney and Herring. Dubitatur Ro. Abr. Provii 


10. A Man by his Will deviſed 200. 
his Daughter, for which the Executor ga 
Bond for Payment according to the Will 


Executor in the Spiritual Court, as for 
Legacy, and the Executor pleaded Payme 


clefiaſtical Judge would not allow the Pleal 
whereupon the Executor ſued, a Prohibitio 


Fenner, and Telverton Juſtices, the Suri 
is good; for the Bond had extinguiſhed th 


Legacy and had made the 20 J a Debt p I 
perly at Law, and not ſuable below. e 
39. . le 
11. Hill. 4 Geo. 2. B. R. Stepbenſan ang un 
Hale. | —_— | 
On Rule to ſhew Cauſe why a Prohibition 


ſnoule 


Jura Eccleſiaſtica. 

dould not go to the Eccleſiaſtical Court in 
Suit for Tithes, Mr. Fazakerly ſaid, it was 
ue indeed the Defendant below bad pleaded 
1 Modus, but then by another Part of the 
Plea he had deſtroyed the Whole of it; for 
ke has pleaded beſides, that the Land in 
Oveſtion was in the Hands of the Monaſtery 
k and ſo diſcharged ; and he ſaid 
it never was determined; but where the 
Pleas of a Modus was thus pleaded, the Ac- 
eſiaſtical Court might reject the Plea. The 
Court ſaid, that, according to the Common 
Law, ſuch Pleas were not allowed, but they 
id not fee why they ſhould not in the Ec- 
tefiaſtical Courts, as they thought they 
would in Chancery and the Exchequer ; and 
therefore there was no Reaſon to intend, 
That this Plea was rejected there for Form; 
ccordingly the Rule was made abſolute. 
be Caſe Sharp and Lowther. Trin. 10 Geo.2. 
that, as I take the Matter from this Caſe, 
tie Eccleſiaſtical Courts are not only to take ſuch 
tha for good, as wonld be ſo meerly at Law, 
but eden though the Plea would not be a good 
Pea in any of the Courts at Law; yet if it 
t [ch as would be good even in Equity, theſe 
Werior Conrts are bonnd to take Notice what 
Lyvity would do in the Caſe, and are ſo to act 

as demean as Equity in ſuch Caſe would do. 
uy Trin. 8 Geo. 2. B. R. Barecroft and 
rice. 
The Vicar inſtituted a Suit in Eccleſiaſti- 
a Court, and libelled for Tithes of the 
bebe Lands, as Vicar of the Pariſh of E- 
an Com. Canc. againſt the Defendant, as 
leſſee of the Impropriator of that Pariſh, 
ud to this Libel the Defendant pleaded, 
7 | that 


le 
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that Tithes were never paid of theſe Lands br 
to the Vicar, or his Predeceſſors, and the * 
now Application for a Prohibition was upon 
Affidavit, that the Judge of the Eccleſiatti- 
cal Court had determined not to allow this 
Plea, unleſs the Defendant would plead ge- 
nerally, that Tithes were never paid of theſe 
Lands; to ſhew which Plea ſufficient, Coun "8 
ſel cited Lutw. 1062. 3 Cro. 449, 518, 2 
2 Ro. Abr. 335. My Lord Ch. Juſt. ſaid l 
he agreed, if this Demand of Tithes had 1 
been made by the Rector, the Plea had not 1 
been good; but as it was by the Vicar, wh * 
can claim but by Endowment, or Preſcri "8 
tion, he was of Opinion it was good, an 15 
accordingly Rule was to ſhew Cauſe. $1 nt! : 
_ the Difference. Eg” f n 
or ( 
had 
V. Where Matter of Cuſtom « * 
Preſcription comes in Lueſtio 6 
1. The Difference between Cuſtom ani a» 
Preſcription. ED 4 
| for 
1. Uſtom, Conſuetudo, dicitur ab Uſu, if 
VL Uſus, hoc eft ſepe uti. Mich. 8 H. ber 
2. Uſage and Cuſtom are equivalent; Hi 
Unum ſunt. 8 H. 6. 4. Yea 
3. Cuſtom, Conſuetudo, hath the {am * 
Signification with us, as with the Civilians A 
being by both accounted Part of the La Jun 
| Conſuetudo, ſaith Brafon, Quandoq; pro Ter ar 
ſervatur, &c. Lib. 1. cap. 3. It is „ Gl 
written Law or Right eſtabliſhed by Jon ; 
and immemorial Uſe, and the Conlent © 0 


our Anceſtors. 


4. Cuſto 


Jura Eccleſiaſtica. 


4. Cuſtom differs from Preſcription ; the 
frmer being common to many, and Pre- 
{ription only to this or that Perſon, 


2. I here to be tried. 


1. Preſcription may not be tried in the 
Feclefiaſtical Court, but by Jury. Ro. Abr. 
Probibition, F. 16. 5 

2. If where a Preſcription is general for 
il the Inhabitants, and a Prohibition is 


ranted for one who is ſued; if the Parſon 


ſue another upon the ſame Title, the firſt 
dot being determined, an Attachment lies. 
Ih. fo. 599. Ts 

3. Lane ſued in Court Chriſtian for Tithes 
o Neod under twenty-one Years of Age, 
r Growth; the Defendant alledged that he 
had imployed the Wood in Hedge-poles, for 
the meliorating of the Coppices, and that 
there was no Uſage for Paying of Tithes of 
Hedge-poles, and upon this a Prohibition 
was granted. Mo. 917. 


4 If a Parſon libel in the Spiritual Court 


fr a Modus Deci mandi, if the Defendant ſug- 
reſt that he hath miſtaken the Modus, and 
hews another Modus, by which his Inheri- 
ance ſhall be bound, and an Uſage for ten 
Tears is a good Cuſtom by the Spiritual 
Law; and if this ſhould be ſuffered, they 


would defeat the Temporal Courts of their 


Juriſdiction. 14 Fac. Goſlin and Harden, 
7 Ro. Abr. Prohibition, fo. 293. 
aſe 9. 


5. If the Church-wardens of the Pariſh of 


Sepbenage Libel in the Eccleſiaſtical Court 


Ff3 againſt 
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againſt F. F. Farmer of the Farm called. 


fendant to have a Prohibition, ſurmiled, 


Jura Eccleſiaſtica. 


for Contribution to the Repairs of the 
Church, and alledge that Parcel of the Farm 
lies in Stephenage and Parcel in Valkern, an- 
other Pariſh, and alledge a Cuſtom that the 
Farmers of the ſaid Farm have uſed, Time 
whereof, Ec. to contribute to the Repara- 
tions of the Church of Stephenage, for all the 
ſaid Farm; if the Defendant ſays, that Par; 
cel of the Lands lie in Halkern, and that he 


and thoſe, Cc. have uſed, Time whereof, 


Sc. to contribute for it to the Church of 
Walkern, and not to Stephenage, and deny 
the Preſcription ; it ſhall not be tried in the 


Eccleſiaſtical Court, but by the Common] 
Law; and therefore a Prohibition lies; for 


they may not try the Cuſtom in the Eccle- 
Gaſtical Court, by which the Inheritance is 
to be perpetyally charged. Yet note, that it 
is but, in Effect, a Denial of the Preſcrip- 
tion. Trin. 16 Fas. B. R. The Church. 
wardens of Stephenage and Green, Ro. Als. 
Prohibition, fa. 3 08. Caſe 20. 

6. The Parſon had libelled in the Spiritual 
Court, againſt ſeveral Pariſhioners for Inter- 
raption in placing a Pariſh-Clerk, and upon 
Suggeſtion that the Pariſhioners by Preſcrip- 
tion, Time whereof, Cc. uſed to elect the 
Clerk, Prohibition was granted, and ſo it 
had been granted before 19 Fac, in Ca- 
woes Cale, Parſon of White Chapel, and in 
ſeveral other Caſes, Palm. 379. 
5. Prohibition, the Plaintiff ſued the De- 
fendant, for Tithes in Kind, of certain Fa- 
ſtures in N. where he was Parſon, the De. 


That he was an Inhabitant in &. and that, 
| | 'T ime) 


Jura Eccleſiaſtica, 
ſme, Cc. every Inhabitant there who had 
ture in N. had paid Tithes for the ſame 
pthe Vicar of S. and that the Vicar of &. 
ud paid to the Parſon of N. 2 d. for every 
cre, held the Prohibition lay. Cro. Flis. 
n6, To Suggeſtions, ſee Cro, Eliz. 188. 
Vent. 107, 120. 2 Inſt. 662. Mo. 513. 
| Lev. 253- Salk. 136. 6 Mod. 308. 

8 Pollexfen, moved for a Prohibition on 


+ W)enial of a Cuſtom, on a Libel againſt a 
opel of Eaſe for a third Part of Repairs 
FW the Mother-Church, which was granted. 
. 12% © 

e 9. Prohibition to the Eccleſiaſtical Court 
! Durham was prayed, ſuggeſting that they 
tada parochial Chapelry within another 


krih in Northumberland, and that the In- 
labitants thereof, Time out of Mind, had a 
parochial Chapel and Divine Service and 
ucraments, c. and were exempt from Re- 
airs, Bells, Sc. of the Pariſh- Church, and 
n Conſideration that they were charged with 
de Repairs of, and had repaired, G. their 
un Chapel; notwithſtanding which the 
Church-wardens of the Pariſh-Church ſued 
bem for Repairs of the Paxiſh-Church, and 
bells, and a Prohibition was granted; and 
iter a Conſultation was moved for ; becauſe 
bis Matter was pleaded, and Sentence given, 
nd cited the Caſe of Chape!-Brimage, Hob. 
ib. where a Conſultation had been grant- 
qd; whereto it was anſwered, that in the 
aſe of Chapel-Rrimage, Sepulture was re- 
kried to the Pariſh-Church, which was not 
ere, and it was a Reſervation of ancient 
ght, and on Examination of the Court 
lie Suggeſtion appeared untrue; and though 
5 a 


4 — 
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Jura Eccleſiaſtica, 
it was decreed there againſt the Plaintiff Mg! 
the Prohibition npon Plea of Cuſtom; you tt C 
it was to try a Matter there dehors their [WM 12 
riſdiction; for they may not try a Cuſto 
their Law and ours differing upon the N ich 
ture of Cuſtoms. Lat. 48. Cuſtom alledz e, 
in the Eccleſiaſtical Court, if denied, a F ere 
hibition ſhall go. Bounds of a Pariſh be e 
triable there. 3 Cyo. 228. adj. and Het, 1: 
and 3 Bulſt. 241. Suit for a Modus the ere 
and another Modus pleaded, ProhibitiofM1:m 
3 the Court ruled the Prohibition Me f 

and. 2 Lev. 102, 103. 2 Ro. 265. Vid rl 
3 Mod. 264. and 2 Ro. 126. 

10. The Court refuſed a Conſultatic 
though the Prohibition was irregular; fc 


that the Matter was upon a Cuſtom triabi at 


at Law; ſo that the Court Chriſtian vA ber 
juſtly prohibited, though not in ſuch du 
and preciſe Form as ought. TJelv. 129. Cuf 

11. Inter Scott and Wall, Plaintiff had ler 
Prohibition containing, for that where Het 
had twenty Acres of Wheat, and had ſe 
out a tenth Part of it, the Defendant pte bre 
tended a Cuſtom of Tithing, that tb den 
Owner ſhould have forty-five Sheaves, anc 
the Parſon five, and ſo ſued for that, whert 
there was no ſuch Cuſtom ; for the Cour 
ſaid, That the Modus Decimandi muſt be 
ſued for in the Eccleſiaſtical Court, as vel 
as the very Tithes; and if it be allowed be 
tween the Parties, they ſhall proceed there 


but if the Cuſtom be denied, it muſt be w 


tried at Common Law, and if it be found 
for the Cuſtom, then a Conſultation mull no 
go; otherwiſe the Prohibition ſtandeth. 


Hob. 24). Ro. Abr. fo. 307. Caſe 20. * 


— 


Jura Eccleſiaſtica. 
tht the Eccleſiaſtical Court cannot find againſt 
the Cuſtom. | 
12. A Prohibition was prayed by Grim- 
m to the Spiritual Court for ſuing for 
liches of Lambs, ſurmiſing the Cuſtom to 
e, that if one hath Lambs under the Num- 
er of Seven, he ought to pay a Half-penny 
br every Lamb under that Number in Lieu 
Kall Tithes of Lambs, and if he had bur 
heren, the Parſon ſhould have the ſeventh 
Lamb and ſhould pay 3 d. and if he had 8, 
te ſhould pay 2 d. and if he had ten, the 
Parſon ſhould have the Tenth, without pay- 
ng any Thing. Berkley and Jones held, 
that the Canon Law is ſo, and is ſo received 
n the Spiritua] Court, and it is ſurmiſed 
that the Spiritual Court allows of it; and 
therefore there needs not any Prohibition ; 
ut becauſe it was alledged that there was a 
Cuſtom, and the Parſon would ſtay until a 
Tenth, and would refuſe to accept according 
tb the Cuſtom, and that in the Spiritual 
Court, this Surmiſe is not allowed ; there- 
fore Bramſton Lord Ch. Juſt. and Crooke 
wnceived, that a Prohibition is grantable for 
bat Cauſe, and Jones and Berkley agreed, 
lat it ſhould be granted, and the Party 
night demur, if he pleaſed. Alſo for Tithe 
af Aftermowth, that there is a Cuſtom in 
Conſideration, that he ſhould make the firſt 
Tonſure in good and ſufficient Hay, and ſet 
tout in Cocks ſufficiently dried, and ready 
0 carry away, that he ſhould be diſcharged 
om the Payment of Tithes of the After- 
Mwths, and that was held a good and ſuf- 
fcient Suggeſtion by Reaſon of the Coſts he 
ſtowed in making of it into perfect Hay, 
and 
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in Winter, he. ſhould be diſcharged from th 


riſh, though they belonged to 


ſue in the Eecleſiaſtical Court J. &. for tha 


Jura Eccleſiaſtica, 

and upon a Surmiſe made that he was ſue 
for Tithes of Bees, That in Conſideratio 
he paid Honey and Wax, and was at th 
Charge of Hives and Maintenance of they 


Tithes of the Bees themſelves, and upo 
theſe Surmiſes a Prohibition was granted 
being one of the firſt Caſes moved ate 
Bramſton was made Chief Juſt. Cya. Cn 
403: 404 8 
13. Peter Baker, Vicar of 5. P. libelled i 
the Spiritual Court for Tithe Lambs again 
Cocker, and laid that the Cuſtom was, tha 
all Lambs engendered, fallen and bred up ie 
on any one Tenement or 70g in that P- 
d ſeveral Own 
ers, had been reckoned together, as thougiM 
but one Man's, and the Tenths or Tithe 
Lambs of them ſo counted. together hay 
been paid for Tithes; whereupon Hende 
prayed a Prohibition; for that all Cuſtom 
againſt common Right are triable at Lav 
which was granted; and the Court was fur 
ther of Opinion, that this: pretended Cu 
ſtom was unreaſonable and againſt Law 
for by this Means it might follow, that ſoms 
one might have but ane Lamb, and tha 
might be taken for Tithes, and he who hac 
more ſhould pay nothing at all. Hob. 329. 
14. If the Church-wardens of a Churc 


he and all thoſe who have been ſeiſed 0 
ſuch an Houſe, Ec. at the Perambulatic 
of the Pariſhioners of the Pariſh, Ec. have 
uſed to find Refreſhment, ſc. Bread, ane 
Services, and to reſt themſelves there, a Fro 
hibition ſhall be granted; for that they 1 


Jura Eccleſiaſtica. 


Nature of a Corody, and if that ſnauld 
W fred, great Inconvenience would fol- 
„ te, Ro. Abr. Propibitiony fo. 287. 


49. | | S 
1 11 the Pariſhioners have uſed, Time 


che Vicar another, and then a Cano! 

bade that the Vicar ſhall ele& both, and 
does ſo accordingly, and the Pariſhiqners 
done according to their Cuſtom, and the 
klinary diſallow him, and eſtabliſh the 
0 appointed by the Vicar, a Prohibition 
ll de granted. Paſ. 3 Fac. ol The Pa- 
loners of Rouelden in Keut, - adjudged. 
Ar. Prohibition, fo. 287. Caſe 50, 51. 
16. Church-wardens ſue one w - Lands 
contiguous to the Church-yard, that be 
all thoſe, Sc. uſed to repair all the 
nces, Sc. a Prohibition lies. Ro. Abr. 
Wibition, fo. 287, Caſe 852. | 

. Evelin being elected by the Pariſhio- 
mof St. Thomas, to be Church- warden 


it by the Canons he had the Nomination 
fone, named Hill, to be Church-warden, 
N procured Dr. Clarke, the Official, to 
er in the ſaid 1711, and to refuſe Eveliu; 
Ireupon the Pariſhioners ſurmiſing that 
had a Cuſtom within the Pariſh, Time 
reaf, £96. to elect both the Church. war- 
ls, and that the Canon cannot take away 
Cuſtom, prayed a Writ. to Dr. Clarke 
mit the Chureh- warden elected by them, 
io ſwear him in, and to amove the 
lurch. warden elected by the Parſon ; and 
dent was ſhewn in Fae. where ſuch 
fit Was granted; and it was ſaid, there 
Were 


kreaf, £5. to elect one Church-warden,, 


re with another, the Parſon pretending, 
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Jura Eccleſiaſtica, 
were divers other the like Precedents. A 
| becauſe the Church-wardens in London 3 
for the greateſt Part, Corporations, 2 
Owners of Lands to them deviſed, the W 
was granted. And the Court being infor 
ed, that the ſaid Hill, elected Church-ya 
den by the Parſon, ſued the ſaid Evel 
elected by the Pariſh, in the Eccleſiaſtic 1 
Court, granted a Prohibition to the Inte. 
it might be tried, whether there was ſu 
Cuſtom or not. Cro. Car. 551, 552. 
18. Paſ. 8 Geo. 2. B. R. Pughe agi 
Creſwell and Highwick. 
Dr. Andrews, came now upon a Rule 
ſhew Cauſe why a Prohibition ſhould not 
anted in a Suit inſtituted in the Eccleſiaſti . 
Court by the Defendants, as Church. w. 
dens of the Pariſh of &. Mary Rot herbitb, a 
faid, that the Defendants had libelled bel 
againſt the now Plaintiff for erecting a Ki. | 
houſe adjoining to the Church- yard, the Eli. 
whereof dropped into the Church-yard ; a 
he opened the Libel further, to ſer fo 
that the now Plaintiff had claimed a WW. , 
over the Church- yard, without any Aut d 
rity, and alſo that he had killed Hogs thet | 1 
to the Profanation of the Church-yard, . 
now Plaintiff had pleaded below, that, 3s 
the Eves-dropping, this Kiln-houſe was ft 
merly four 'Tenements belonging to 0 
Geo. Barret, and that George and thoſe, 
had, Time out of Mind, enjoyed a Right 
having the Eves of thoſe Houſes dripping un. 
to the Church- yard. He had alſo made A R 
ſame Plea as to the Way, on both whi * 
Iſſue was joined. And as to killing de 
Hogs, he denied it: As to the Saggeftion z 


Jura Eccleſiaſtica. 

w, that the Trial of all cuſtomary Rights 
wonged to the Courts of Common Law; 
gon this State of the Caſe the Doctor ſub- 
ted it, that the Rule ought to be diſ- 
aged. He ſaid, he believed, it would 
at de contended, but that the Eccleſiaſtical 
ſburts had a Juriſdiction to puniſh Indecen- 
is in Church- yards; this he ſaid appeared 


ly confirmed by the 13 E. 1. Stat. 4. de 
um ſpecte Agatis, and if this was ſo, he 
hen ſubmitted it, that the Eccleſiaſtical 


meral Juriſdiction ; and of the like Opi- 
ton, he ſaid, was the Court of Exchequer, 
the Caſe of Cheetham and Cloves, Mich. 
132, He alſo ſaid, there was ſtill a ſtrong- 
t Reaſon, that the Eccleſiaſtical Court 


krough the Church-yard ; becauſe they 
we even an original Juriſdiction to hold 
ta in a Suit for Diſturbance in a Way 


wappears by Fitxh. Nat. Brev. 5 1. and laſt- 
% he ſubmitted it, That undoubtedly the 
ut muſt go for Killing the Hogs in the 
Wurch-yard ; for as to that, there is no- 
ling in the Suggeſtion which any Ways re- 
ated to it, and the Party has only denied 
te Fact. Mr. Filmer, on the ſame Side, 
mitted it, that the Rule for the Prohibi- 
Wn ought to be diſcharged in the Whole; 
Reaſon that there was no Affidavit pro- 
liced at the Time the Rule was made, that 
be Plea of the Cuſtom was diſallowed. 
ej. Wright, now Mr. Juſtice, and Mr. 

| Marſhe, 


hm Bracton, lib. 4. c. 28, Ne 1. and is 


(hurt ſhould be admitted to try the Right 
pthe Eves-dripping, as incidental to their 


bald try the Right to the Way in and 


Mich a Parſon has to go to gather his Tithes, 
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Parſon, and that therefore he was the prof 


Hogs there, and, as I conceive, for the Ti 


der to have the Prohibition as to that tc 


tion muſt cleafly go, as to that; for it is; 


but delivered no Opinion, as to the Reſt 


Jura Etrlefiaſtica 
Mayſh+, on the other Side, argued, that ii 
Freehold of the Church-yard was in t 


Perſon to bring an Action for killing t 


paſs from the Eves, for the fame Reafon, 2 
ſaid, that they therefore did not know th 
the Church-wardens could inſtitute any $ 
at all for that. They agreed indeed, th 
there was nothing in the Suggeſtion; at 
therefore if the Eccleſiaſtical Court ſhou 
proceed, as to thar Part of the Libel, th 
muſt deſire to amend the Suggeſtion in off 


'Then, as to what was contained in the Su 
geſtion, they ſubmitted it, that the Probit 


eſtabliſhed Rule, That a Cuſtom they cal 
not try, and there was no Occaſion, int 
Caſe, for an Affidavit, that the Cuſtom v 
not allowed; becauſe it appears by the ve 
Proceedings, that Iſſue is actually joined 
it, and for Authority they cited Car. 15 
2 Ro. Abr. 265, 2879. The Court were 
Opinion, That as to what was contained | 
the Suggeſtion, the Prohibition ſhould g 
and accordingly the Rule was made abſolut 


19. Paſ. 8 Gro. 2. Banco Regis, Burton alt 
Weldon. 

This was upon a Rule to ſhew Cauſe vt 
a Prohibition ſhould not go to the Confiſt 
ry Court of Litchfield in a Suit there for 
Rate for the Repairs of the Church of Mat 
feld. Mr. Abney, now Mr. Baron, {al 
that the Motion for a Prohibition 3 
founded upon a ſuppoſed Cuſtom, " 

I 


Juraà Ettleſlaſtita. 


te Defendant below had pleaded, ſettin 
nh, that there were four Vills in Manſ- 
namely Atherfton, Mansfield, Hartſel, 
qd OlAbury, and that the Cuſtom was, That 
geren ſhould pay two Thirds of the whole 
late, and that the Three other Vills ſhould 
xy but one Third. To this Plea the Plain- 
if had replied, that true it was, that there 
rs ſuch an Uſage, but that it was abſolute- 
yvoid; for that the Lands in the three 
ils are of greater Extent, and of greater 
aue on Account of the Incloſures, which 


ſn, upon which Mr. Abney ſubmitted it, 
ſhat the Rate ought to be diſcharged; he 


nd avoided, tis admitted that there is ſuch 


01d therefore, if this had been the Caſe even 
a Modus, be ſubmitted it, that the Eccle- 
kſtical Court ſhould have been admitted to 


5 

ved, and the preſent Caſe, he ſubmitted 
| Ws vas much ſtronger ; becauſe the Suit be- 
ol" is for a Church-Rate, and the Eccleſia- 


lical Court has a greater Latitude allowed 
em, in thoſe Caſes, than in any other, 
«d for this Purpoſe cited the Caſe Goodfee 
nd Fulden, Mich. 17 10. where the Suit was 
br a Rate for building a new Gallery, and 
lough it was doubted, whether a Gallery 
m not only an Ornament to the Church; 
ſt the Suit was allowed to proceed. So in 
MCaſe of Howe and Chidmore, Mich. 1. of his 
_ Majeſty ; there was a Suit for a Rate 
the Church ot S. Martin in the Fields, the 

| De- 


ave been made, than the Lands in Ather- 


wed, that where a Cuſtom is denied, a a 
tohibition ſhall go for Want of Trial; but 
the preſent Caſe, the Cuſtom is confeſſed 


hone; but ſhewed that it is unreaſonable, 
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Defendant pleaded he had only a Shop! 


was refuſed, and he further cited 3 Cw. 65 


can Decree for the Modus only. The Re 


Jura Eccleſiaſtica; 


the Change, and that he was not rateable 
but notwithſtanding this, the Prohibitio 


and Poph. 197. Mr. 9s on the ſam 
Side, ſaid, that the Cuſtom was abſolute! MMait 
unequal and void, and wherever ſuch Cy 
ſtom is ſet forth, it is the ſame as if no Cy 
ſtom had been ſet forth at all, for whic| 
Purpoſe he cited He. 203. Lat. 21). a 
Lev. 116. My Lord Ch. Tuſt, ſaid, th; 
where-ever a Cuſtom does clearly appear t 
be void upon the Face of it,. the Court in 
deed will not grant a Prohibition ; but i 
the preſent Caſe the only Colour of its be 
ing void ariſeth from an Allegation of t een 
Plaintiff himſelf, That the Lands in three: 
Vills are of greater Value than the Lands i 
Atherſton, and that too only by the Incl 
ſures; for which Reaſon his Lordſhip faid 
he thought the Prohibition clearly ought ru 
go. His Lordſhip alſo ſaid, That QueſtionWQJ#in 


| about the Validity of a Cuſtom belon d 
. meerly, and only to the Common Lav t 


determine, as well as Queſtions of the Trut 
of them, in Point of Fact, belong to 
Jury, and that he ſaid was the Reaſo 

hat where a Modus is pleaded. in the Er 
cleſiaſtical Court in a Suit for Tithes, an 
the Modus admitted, the Eccleſiaſtical Coul 


of the Court were of the ſame Opinio 
and accordingly the Rule was made abſolut er 
Hill. 9 Geo. 2. B. R. Anonymus. 
20. On a Rule to ſhew Cauſe why 2 PMT 
hibition ſhould not be granted to the Eccly? . 
 Gaſtical Court, Mr, Filmer obſerved, q ther 


* 


Jura Eccleſiaſtica. 

1 a Suit for Tithes of the Agiſtment of 
worofitable Cattle brought by the Vicar, 
bereto the Defendant had pleaded a Modus 
fr to pay 15 5. to the Impropriator, in Lieu 
fall Tithes from thoſe Lands, and he ſub- 


nd to that Purpoſe he cited Taylor and 
Dicken's Caſe, Paſ. 4 Geo. 1. which was a 
ut by a Vicar againſt the Leſſee of the 
lector for Tithes of Turnips, the Defen- 
ant pleaded, that they belonged to the 


thereupon was a Rule to thew Cauſe why a 
Trohibition ſhould not go, but on Argu- 
nent, the Rule was diſcharged ; he alſo 
med 2 Ro. Abr. 313. 2 Bulſt. 157. Mr. De- 
to, on the other Side, denied the Caſe in 
bultrode to be Law, and inſiſted, as this 
wa Plea of a Modus, the Eccleſiaſtical 
Gurt had no Juriſdiction, and the Court 
king of the ſame Opinion, the Rule was 
lade abſolute. 3 | 
Vide poſtea, what a good Evidence, of a 
Mom, or Preſcription. 


3. [Phat a good Evidence thereof. 


A Frer Mich. Term. 10 Geo. in Catia 
Clifton and Orchard. 
1. This was a Bill brought by a Pariſhio- 


lade of 4.4. an Acre, in Lieu of all Tithes 
i Hay of the Lands in Queſtion, and of 
id fer Aunum in Lieu of Tithe-Milk of 
er) Cow, and Depaſturage of ſuch Milch- 
Vol. I. G g Cow, 


gitted it, that in this Matter the Eccleſia. 
tical Court might well proceed to Trial, 


lector and not to the Plaintiff, as Vicar; 


Kr of H. in Com. Devon, and ſets forth a 
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Cow, and of 19. per Aunum for every d 
Cow or Heifer, and 2 d. a Year for eyery , 
Sheep and Lamb, and for every Colt i zl ; 
per Annum; and the Bill further ſet forth p 
that there had been an ancient Compoſiticllil ; 
of 3 J. per Aunum for all the Tithes due fo 
theſe Lands, and alſo that they were pati ; 

of the Chauntery of 2. The Anſwer admit 1 
ted there had been ſuch Compoſition oi 
many Years, but that it continued alway 9 
renewable, and that the Time for doing il « 
was now expired, and denied that the Pe 
fendant knew of any ſuch Modus, as the Bill ir 
charged, and that theſe Lands were exemp & 
ted. The Plaintiff. had alſo filed a ſupple 
mental Bill, that a Half-penny was alſo du 1, 
for theſe Lands in Lieu of all Tithes oil y 
Wood growing upon the Premiſſes and ſpeni y 
in the Houſe, and alſo a Garden-penny du th 
from theſe Lands in Lieu of all Garden-ſtufiil y 
growing in the Garden and fpent in th ve 
Houſe, and theſe Bills ſought to eſtabiſſi 3; 
theſe ſeveral Modus's, and for an ü * 
to ſtay Proceedings in the Eccleſiaſtical be 
Court on a Suit there depending for Titel v; 
in Kind by the Defendant againſt the no d. 
Plaintiff; upon the Hearing this Cauſe WW b: 
Book was produced as Evidence by th u 
Plaintiff, though indeed this Book was im ni 
perfect, wanting the Beginning to the 4% u. 
Page, and contained in what was left ou de 
about forty Pages; but to induce the Cour w 
to allow thigPook to be read, this Account, 
was given of it, (viz.) one vor 
That Fohn Randal, late of that Pariſh, v4 n. 
dead, but that he heard him declare tha i, 
this Book was delivered to him about th th, 


Year 


Jura Eccleũaſtica. 451 
Years ago by one Mrs. Taylor, Daughter of 
Mrs. Saunders, formerly Rector of this Pa- 
fiſh, and that Randa told him, he had com- 
pared the Hand-writing of that Book with 
tie Rate-Book of the ſame Pariſh, and that 
he had ſeen the Name, Humpbry Saunders, 
in the Rate-Book, and believed that the 
Writing contained in the Book delivered to 
him by Mrs. Taylor was Mr. Saunders's Hand- 
pitting. This Book purported to contain 
n Avcount of ſeveral Modus's of this Pariſh, 
wong which were ſome of the Modns's now 
i} Queſtion. It began with an Account 
frota the Year 1643, and ended anno 1654, 
md Humphrey Saimaers died anno 1670. My 
Lord Chancellor, on looking into the Book, 
was of Opinion, That ſeveral Parts of it 
were written by different Hands, and that 
the Name, Humphry Saunders, did not al- 
ways appear. to be wrote in the ſame Man- 
ner. The Attorney General argued, the 
ook ought not to be read in Evidence, and 
infſted, that no Book of this Sort ought to 
de tead as ſuch, unleſs theſe two Things 
vere firſt previouſly proved, namely, firſt, 
that it is the Party's Hand. 2dly, That the 
book be found among the Party's Papers, 
nd faithfully delivered down, and he ſub- 
litted it, both theſe were wanting in the 
reſent Caſe; and as to the firſt of theſe, 
de apprehended it would have been proper 
w have had the Book of Rates here, that 
the Court might judge whether the Opinion 
Wore founded upon the Compariſon of 
Hands was juſt; as to the ſecond, he ſaid, 
did not appear that the Book came from 
tte Father to the Daughter. My Lord Chan- 
3 cellor 
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dry Cow and Heifer, and alſo that much 


ſo were ſeveral Depoſitions of ancient Wit 


have been mentioned. But from the Death 


Jura Eccleſiaſtica, 
cellor was of Opinion, if the Book of Rates 
had been in the Plaintiff*s Power, it ought f 
to have been produced, but his Lordſhip 
ſaid, that it being of a publick Nature, that 
was not in the Plaintiff's Power; and his“ 
Lordſhip further ſaid, that as to the Objec- 
tion he himſelf had made, it aroſe from the 
Reading it, and perhaps the Meaning of the Wl 
"Witneſs was, That the Name, Humphry 
Saunders, was his Hand-writing ; for which 
Reaſon his Lordſhip declared he was of Opi- 
nion, That conſidering the Circumſtances o 
-the Caſe there was ſufficient Evidence of the 
Hand-writing; and to the ſecond ObjeQion 
his Lordſhip ſaid, very little Evidence would 
ſerve, conſidering the Party himſelf has 
been ſixty- ſix Years dead; and his Lordſhip 
-was further of Opinion, that there was rea- 
ſonable Evidence of its coming from him, 
as this Caſe was; for which Reaſon his 
Lordſhip ordered the Book to be read, and 
on Reading it appeared the Entries were 
pretty uniform of the Payment of 24. 4 
Lear for Milk, and 14. a Year for every 


the greater Number of Inſtances were ot 
-due and regular Payment of 4 4. a Year fo 
every Acre of Hay; though as to that, there 
ſeemed to be ſome Incertainties. There al 


neſſes, who lived in the Pariſh, and who con: 
curred in their Evidence, that they ha | p 
heard their Fathers, Ec. ſay, they believed 
it to be true, there were ſuch Modus's ag 


of Saunders, theſe Modaus's had not bet 


paid, neither was there ever Tithes l 


Jura Ectleſiaſtita. 


Milk or Hay in Kind, fave once it was paid 
of Milk, on the now Defendant's inſiſting 
on the Tithes in Kind of Milk; whereupon 
it was told him, ſince he inſiſted on it in 
Lind, it ſhould be left for him in the Field 
chere milked, and which was accordingly 
done; but that only for that ſingle Time, 
and no more. The Hearth- penny and Gar- 
den- penny were admitted; but no Evidence 
it all was given of the other Modus's, nor 
of there being an Exemption. Mr. Attor- 
ney General obſerved, That if there had 
teen any Modus's they were deſtroyed by 
the Compoſition, for ſixty-fix Years laſt 
paſt, as in ſeveral of them he argued they 
vere, without the leaſt Pretence, and he 
ad, Bills of this Sort, in this Court, were 
by no Means uſual, and conſidering that 
there was a former Suit relating to this Mat- 
ter, pending in the Exchequer, he ſubmit- 
ted it, the Bill ought to be diſmiſſed with- 
out Coſts. My Lord Chancellor ſaid it was 
true indeed that Bills of this Sort were not 
rery frequent in this Court ; but when a 
duit for Tithes is inſtituted below, the Party 
bas his Election to apply for a Prohibition, 
or file a Bill of the Nature with the preſent, 
and his Lordſhip ſaid, had the Plaintiff ap- 
plied for a Prohibition it had gone in Courſe, 
in order to have tried the Modus; and he 
thought it reaſonable in the preſent Caſe to 
direct an Iſſue to try the three Modus's of 
24, a Year for Milk of every Milch-Cow, 
(not indeed for the Depaſturage, for of ſuch 
Cow nothing is due for the Depaſturage) 
1d. for every dry Cow, or Heifer, and 4.4. 
for every Acre of Hay; for bis Lordihip 
Gg 3 obſerved 
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Jura Eccleſiaſtita. 
obſerved from the Book produced, there 


was ſtrong Evidence of it, and though there 
has been a Compoſition, as above, yet his 


Lordſhip declared, That would not take 


away the Right of the Modus's ; he decreed | 
likewiſe both the Hearth-penny and Garden- 
penny, and of the Plaintiff's Payment there- 
of, ordered the Defendant to be injoined 
from Proceeding againſt the Plaintiff for 
Tithes in Kind of theſe Matters, | 


VI. Where they refuſe ſuch Epi- 
oidence as would be good at 
Law. 


1. General to. 


1. 'T*Hings which come in Abridgment of 
the Common Law, ſhall not be fa- 
voured, in Conſtruction, but be taken ſtrict- 
ly, and Revocation being a Thing collateral 
to the Will, and meerly at Law, is proper 
to be proved at the Common Law, beſides 
in the Principal Caſe, the Proof of the Re- 
vocation was only by one Witneſs which 
would not be ſufficient in Court Chriſtian, 
and if Court Chriſtian will not allow ſuch 
Proof as Common Law doth, a Prohibition 
ſhall be granted. Telv. 92, 93. Vide Sid. 
ranks „ 
2. The Suit was for Tithe Pigeons, the 
Defendant in Court Chriſtian pleaded Pay- 


ment, and offered to prove it by one Wit- 


neſs, and they refuſed to admit thereof, 
without two Witneſſes ; whereupon the 
Plaintiff in Prohibition applied for red Pro- 

| - 1 tion, 


Jura Eccleſiaſtica, 

ibition, and had it; for it would be a great 
convenience to bring two /iineſſes to prove 
pyment of every Sort of Tithes. Cro. E- 
js. 666. (20.) 


3. Cur', We do here try Fully adminiſter'd, 


or not, by a Jury, Court Chriſtian tries it 
er Teſtes, and they have Cognizance of 
this; but if they refuſe ſuch Proof for ful 
Adminiſtration fo Diſcharge of the Party, 
$ is allowable at Law, then a Prohibition 
ball go. 3 Bulſt. 315. 3 

4. In a Suit for a Legacy the Defendant 
lead a Releaſe, and becauſe the Judge 
would not allow it, he brought a Prohibi- 
ton and ſuggeſted nothing, but that the 
judge would not admit the Releaſe, and did 
rely on the Manner of Proof there, anc 
therefore a Conſultation was granted ; for 
that the Court might try the \ cleaſe, and 
be Reſuſal of the Releaſe by the Judge 


mply, the Party is not grieved in any 


Temporal Kind, but may be relieved by Ap- 
pral; but if he had expreſſed his Grief for 
ee ſuch Proof as the Common Law 
alows, then ſet Prohibitio, quod nota, ſaith 
tie Reporter. Telv. 93, 

5. Elizabeth the Wife of Vats libels a- 
rainiſt Conningsby, Executrix of the Executor 
of Henry Conningsby for a Legacy, the De- 
kndant pleads a Releaſe of Vatis, the Huſ- 
band, after Marriage, and there were two 


Witneſſes, but both dead, and therefore not 


Uowed ; whereupon a Prohibition went con- 
lining this Averment, that the Witneſſes 
were dead, and that ſhe offered to prove, by 

itneſſes, the dead Witneſſes Hands, and 
that J/atts, the Husband, confeſſed he ſub- 


Gg 4 
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* ſcribed the Releaſe. Hob. 247, 188. 11M 


tors; for if they ſhould be compelled to 


they might often fail of that Proof, and fo 


Jura Eccleſiaſtica, 


22. nd 

6. By Telverton Juſt. If the Eccleſiaſtica pi 
Judge will not allow, ſuch Proof as the Com nd 
mon Law allows a Prohibition ſhall go, andi jlca 
that though the Common Law cannot de i: 
termine the Thing demanded ; yet it may had 
inhibit the Judge till he ſubmit himſelf roi fir 
the Allowance of ſuch Proof as the Common ©: 
Law admitteth of. Telv. 92, 93. H. Leg 


28. 

7. Tithes are of Eccleſiaſtical Cognizance 
now if a Libel ſhould be brought for Sub- 
traction of Tithes, and the Defendant proves 
by one Witneſs that he ſet them out from 
the nine Parts, though the Parſon had nor 
any Notice of it (which he is not to have at 
Common Law, though it is otherwiſe by 
the Eccleſiaſtical Law,) That Court mult 
allow this Proof; otherwiſe a Prohibition 
muſt go. 3 Mod. 268. = 

8. If any collateral Matter doth ariſe con- 
cerning the Revocation of a Will, or Pay- 
ment of a Legacy, if the Proof be by one 
Witneſs they ought to allow it ; fo in Caſe 
of Subſtraction of Tithes, Sc. 3 Mod. 286. 

9. Where the Spiritual Court refuſcs to 
admit ſuch Proof which is allowed at Com- 
mon Law, no Conſultation ſhall go; if the 
Law ſhould be otherwiſe, it would be incon- 
venient for all Executors and Adminiſtra- 


prove Payment of Debts by two Witneſſes, 


pay the Maney twice. 3 Mod. 286. Dol. & 


Stad. In 
10. Dolben 


Jura Eccleſiaſtica. 


to, Dolben Juſt. cited Caſe Richardſon 
ind Desborow, in Banco Regis, Hill. 1675. 
which was a Deviſe of a Legacy of 1007. 
nd the Executor was ſued thereupon, who 
jaded, his Teſtator owed another Perſon 
he like Sum on Bond which having paid he 
had not Aſſets ultra, and upon Proof in the 
iritual Court it appeared there was but 
me Witneſs to the Bond, which not being 
good Proof of it in their Law, there was 
Sentence for the Payment of the Legacy, 


81. 3 Mod. 286. 

11. One makes a Will and gives a Lega- 
9% and after revokes it and dies Inteſtate, 
md J. D. adminiſters, and the Legatee ſues 
for it in the Eccleſiaſtical Court, and the 
Adminiſtrator pleads the Revocation, and 
offers to prove it by one Witneſs, which is 
refuſed ; Prohibition granted. rin. 14 Fac. 
hun and Wentworth, Ro. Abl. Prohibition 
zoo. Caſe 6. 


or Subtraction of Tithes, if the Defendant 
plead, that he hath ſer them out, and they 
Vil not allow the Proof there, by one Wit- 
res, a Prohibition lies. Mich. 17 Fac. 
Danes and Deveniſh, Ro. Abr. Probibition 
jo. Caſe g. 

13, If one be ſued upon a Modus Deci- 
nandi in the Spiritual Court, and the De- 


be Plaintiff hath alledged, and they refuſe 
b accept his Proof of this Modus, he offer- 
ug to prove it by one Witne!s, which is 
lt ſufficient Teſtimony by the Spiritual 

| Law, 


Ind afterwards a Prohibition was granted 
won the Suggeſtion of this Matter. 1 Vert. 


12. If one ſue in the Eccleſiaſtical Court 


fndant ſaith, that the Modus is other than 
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Deed by Circumſtances, as by comparing 


| hibition ſhall be granted. Mich. 16 Jac 


Pura Eccleſiaſticg, 
aw, à Prohibition lies. 14 Jac. Goſlin an 
Harden, Ro. Abr. Prohibition, fo. 301, Caſh 
6.19 5 | 
14. A Suit is for a Legacy in the Spiri 
tua] Court, and the Defendant pleads a Re 
Jeaſe in Bar and offers to prove it by ond 
Witnels, if they refuſe it, f Prohibition 
lieth ; becauſe it is good Proof by our Lay 
Mich. 15 Jac. Pecher and Well, Ro. A. 
fo. 301, 302. Caſe 6. See Hob. 255. 80 
when a Releaſe is pleaded in Bar of a Le 
8a 8 if they will not allow it in the Eccle 
aſtical Court; for that the Witneſſes al 
dead, neither will allow any Proof of thy 


of the Hands of the Witneſſes, Ec. a Pro. 
Watts and Fry and Sir Fohn Conningsby, Ra 


Ar. Prohibition 302. Caſe 17. Vide . 
312. 2 Witt, 

15. By Tanfield, in the Caſe of C. 
Hill. 30 Elix. It was reſolved, That if lm 
the Spiritual Court, one plead a Releaſe i in 
Bar of a Legacy, and offer to prove it by ie 
ſingle Witneſs, and the Spiritual Judge eb, 
Fuſe to accept it, or diſallow it, That a obe 
hibition lieth upon Surmiſe thereof. More 
fo. 413. (our 

16. Reſolved a Prohibition is grantablaul 
after Sentence in Court Chriſtian for a Le lin 
gacy where a Releaſe was pleaded, and 
proved by one Witneſs, and diſallowed , 
Court Chriſtian for Want of another. 1 1g 
907, 90g. ſia 

17. Probibition, and ſurmiſed that Defer Lega 
dant ſued him, being an Executor, in ties; 
Spiritual Court for a Legacy, whereas ll a 


Jura Eccleſiaſtica. 

Ws Releaſe, but had only one Witneſs 
pre it. A Conſultation was granted: 
uff be had ſurmiſed that he had pleaded 
he Releaſe below and produced his Wit- 


aſe he had not two Witneſſes, this had 
en a good Surmiſe : And jt was ſaid, that 
e Plaintiff was at no Miſchief; for he may 
we a Prohibition after Sentence given in 
tat Court. Cro. Eliz. 88. Vide 1 Veg. 291. 
I. 88, 158, 173. Poph. 59. Doft. 2 
. . 2. c. 25, 28, 29. Lat. 117. Gilb. 
„208. Salk. 319. Raym. 123, 189, 
ng. Telv. 93. ES 
38. Prohibition to the Spiritual Court, 
herein the Plaintiff declares to this Effect, 
That one John Friend by his Laſt Will be- 


Wife of Hotter Executrix; the Plaintiff 
iter paid the Legacy to Mary Friend, 
mo after dying inteſtate, the Defendant, as 
Kniniſtrator, libelled in the Court Chri- 
Wm againſt the Plaintiff for this 107. to 
Mich he alledged in that Court, by Way of 
fea, that he had paid this Legacy to Mary 
ber Life-time, and which he offered to 
ove by one credible Witneſs; but that 
Hurt rejected his Plea ; becauſe one Wit- 
ks is not ſufficient with them; but the 
ntif had Judgment for a Prohibition. 
nh, 142, 143, 144 Stk. 547, 1. Show. 
85 172. le meſme Caſe. Hob. 188, 247. 

ly. A Prohibition was prayed to the Ec- 
Waſtical Court, where the Suit was for a 
legacy, and the Defendant pleaded there 
nothing remaining in his Hands to pay 
hand that he had fully adminiſtered, and 
produced 


ped 10 l. to Mary Friend, and made 
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produced but one Witneſs to prove it; 8e 


Cognizance, they might follow the Cour 


to deny ſuch Proof as our Law allows, a 


to be forced to have two Witneſſes, tot 


| becauſe the Matter is intirely of Eccleſia 


123, 189, 191, 219. Cro. Eliz. 88, 66 


Jura Eccleſiaſtica, 


rence was given againſt him ; whereupon 
appealed and prayed a Prohibition; becau 
their Court gave no regard to a ſingle T. 
ſtimony; it was urged againſt the Prohib 
tion, that the Matter being within the 


of their own Law ; and though there are 
the Books different Opinions concerning t 
Matter, yet they ſaid, fince the 8 Ca- 
Prohibition had been denied on ſuch Su 
miſe; Hale, Where the Matter to be pr 
ved (which falls in incidentally in a Cay 
before them,) is Temporal, they ought n 


it would be a great Miſchief to Executorfi 


Payment of every petit Sum, as is Telv. 9 
A Prohibition was granted upon the n. 
admitting of one Witneſs to prove the R 
vocation of a Will, which is a ſtronger Cal 


cal Cognizance ; wherefore let there go 
Prohibition, Sc. 1 Vent. 291, 292. Vil 
Hob. 188. Show. 88, 158, 173. Dock. 
Stud, lib. 2. cap. 25, 28, 29. Lat. 11). N 


3 Mod. 286. Gilb. 20), 208. 

Paſ. Anno 1127. in Banco Regis, Bu 
and Atwood. 

20. If the Eccleſiaſtical Court will nota 
low of one Evidence to a Releaſe, a Proh 
bition ſhall go even after Sentence. Vi 
1 Vent. 146, 219, 343. 2 Vent. 181. 9 


31. 
2. Ri 


Jura Eccleſiaſtica, 


I the Eccleſiaſtical Judge will not allow 
Lach Proof as the Common Law al- 
bus, a Prohibition ſhall go; and that tho 
te Common Law may not determine the 
Thing, yet they may inhibit the Judge, till 
e ſubmit himſelf to the Allowance of ſuch 
Froof as is good at Law. Lev. 92. 

2, If the Eccleſiaſtical Court will diſallow 
de Proof; becauſe but one Witneſs, a Pro- 


n@liition will lie; for it is not ſufferable, by 
aur Law, to diſallow ſuch Proof againſt a 
o legacy, which is allowable by Law againſt a 
tWatute, Recognizance, or Judgment; for 
at would make a Devaſtavit. Tel. 188. 

. Such Proof, as is good at Common 
law, ought to be allowed in the Spiritual 
Courts, and at Common Law it is not ne- 


elary to prove a Payment of a Debt by 
wo Witneſſes. 3 Mod. 286. 


8 
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VII. Where they refuſe a Copy of 
the Libel or Interrogatories. 


1. The Libel to be by the Advice 
of, and figned by an Advocate. 


N Judge in any of the ſaid Courts of 
the Archbiſhop ſhall admit any Libel, 
Many other Matter, without the Advice of 
an Advocate, admitted to Practice in the 
me Court, or without his Subſcription. 


ln, 131, 
2. Wien 


of 


4 


46 


Jura Errleſi aftirs, | 


2. When the ſame ſhould he de 


vered. 


97 of Libels grantable in the e 
toal Court, are to be delivered to t. 
Party, Defendant, on his Appearance. $ 
2 Th F- ©: 3. | 


3. Nhat to be deemed à Delivery Mit 

BS =. 

CIR HWilimm Scroggs prayed a Prohibite br 
LI to the Arches, on appeal from the inn 
rior Ordinary, for not delivering a Copy Wi" 
the Libel, which was cotitroverted ih ill 
Arches, whether Proclarhation, or Read. 
alta Voct in Court be a Delivery, which fe 
Eccleſiaſtical Court conceived it was. AM 
per Curiam, a Prohibition was denied; bet 
cauſe on the 2 H. 5. cap. 3. the Party hat 
Election to have a Prohibition qnon/7; Coffe t 
delivered, or may appeal for the Craven 
this being on a Preſentment of the Churc WE 
Wardens, and having made Election, au. H 
the Matter of their Cognizance, no Probe 
bition ought to go; but on their declrisi bel 
ſuch a Publication, a Delivery contrary ! Rep 
the Law, a Prohibition granted #iff. 3 N 10 
$65. 12 Co, 26, 27. | 
* 


4. Wh 


Jura Ettleſiaſtita. 


a Whether their Proceedings may 
be ſtayed, and whether they pu- 
ni ſhed, and how, for ſuch Refaſal, 


i A Man may have an Action againſt the 
Eccleſiaſtical Judge, if he refuſe to 
Kiver him a Copy of the Libel, according 
b the Statute 25 H. 5. whether the Cauſe 
> the Libel be ſpiritual, or not. HFtzb. 
ſit. Brev. 43. E. 

2. It was agreed, if one be ſued in Court 
(hriſtian, ex Officio, or by Libel, and de- 


md is denied, he ſhall have a Prohibition. 
Ih. 917. 
3. A Prohibition was granted to the Ec- 
&faſtical Court, betaufè they refuſed to 
liver a Copy of the Articles, and ruled a 
Frohibition to go, until they deliver ſuch a 
Why; but the Prohibition was abfolute 
tout the Quo ſq; and Lindſey moved for 
Conſultation, but refuſed, yet granted a 
Werſedeas, and further reſolved that Sar. 
H. 5. c. 3. extends where the Proceeding 
q the Eccleſiaſtical Court is ex Officio, as 
[ell as betwixt Party and Party, and the 
Report of Mo. 756. is ill reported, for Cro. 
fac. 37. is contrary, and that a Prohibition 
is for not delivering the Copy of a Libel 
"ſuch Caſe. Ray. 170. 
4 The Plaintiff excommunicate prayed a 
rohibition for not delivering a Copy of 
tle Libel, which the Court granted, bur 
ceived that, on Delivery of the et 
the 


nd the Copy of the Articles, or Libel, 
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1 Keb. 726. Q. 


it was granted, guouſq; they ſhould deliver 
to him a Copy; but the Prohibition take 


Jura Eccleſiaſtica; 
the Excommunication ſtands in Force ic! 
ſuc] 
the 
It b 
ma: 


5. Bertie prayed a Prohibition, guouſqu 
Copy of the Libel delivered, which the 
Court refuſed, without an Affidavit; that 
the Party tendered the Fees, and yet they 
refuſed to deliver it, as is uſed i Com. Ban 
1 Keb. 825. q. 

6. A Prohibition was applied for; fot 
that he was cited into the Eccleſiaſtica 
Court to anſwer to Articles, without deli 
vering to him a Copy of the Articles, and 


out was abſolute, which the Court being in4 
formed of, did not think fit to grant a Con 
ſultation, but to diſcharge the Prohibitio 
by Superſedeas; whereupon they proceeded 


and excommunicated the Party for Defauſi . 2 
of Anſwer, who again moved the Court fofMWire 
a Prohibition, and had it, with a MandamuWW'!, 
therein to abſolve him, if it were for no lo 
Anſwering before they gave him a Copy o Car 
the Articles. 1 Vent. 85. 19 5 | lo i 
J. A Prohibition lies, for denying a Co 
py of the Libel, to any Eccleſiaſtical Court WW #2 
nam Fura Eccleſiaſtica ſunt limitata, and ti. 
Party ought to know whether the Mattei Lag 
be within their Juriſdiction, and how if": 
Anſwer. 1 Ro. Rep. 337. Dighton's Caſq vc 
Et Mich. 2 Annæ, Banco Regis, it was fad "is 
by Holt Lord Ch. Juſt. That it was forme 4 
ly held by all the Judges of England, Tran” 
when there was a Proceeding, ex Offiio, " le 
the Eccleſiaſtical Court, they were nf ep 
bound to give the Party a Copy of my 1 
_ 


4 


Jura Eccleſiaſtica. 


ticles; but the Law is otherwiſe; for in 
och Caſe, if they refuſe to give a Copy of 
the Articles, a Prohibition ſhall go, qrouſq; 
it be given; and accordingly a Prohibition 
nas granted per Cur. Salk. 553. 


VIII. 1 here a Variance between 
the Temporal and Spiritual 
Law. „ 


Tie Temporal to prevail. 


are not bound by the Rules of the 


on, where the two Laws differ. 1 P. 
Mill. 12. 


2. By the Canon Law, the Ifſue born be- 
re Eſpouſals, if the Parties ever marry af- 


ſue born in lawful Wedlock ; but as this 
Canon was never received and allowed here, 
bit is of no Force amongſt us. Vide 5 Co. 
e fure Regis Eccl. 11. b. Pal. 469. 12 Co. 
92. Doct. & Stud. lib. 1. cap. 7. fo. 13. b. 

3. The Canon has fixed the Time of 
Lapſe to be, per Septimanas; yet our Law, 
epardleſs of the Canon, declares it ſhall be 
reckoned, per Meuſes, in the Kalendar, as 
vas adjudged, 5 BE. 3. Poph. 157. 

4 The Council of Lions in Bigamis, Cc. 
me expounded by Statute how they ſhall 
be underſtood.; ſo that the Bulls of the 
ope himſelf, or other Conſtitutions, Ca- 
dans, Ordinances, Oc. are (if not received 
ad allowed) of no Force azainſt the Com- 
Yor. I. HA mon 


PHE Judges of the Common Law 


Civil Law, but at Liberty to follow their 


ter, is lawful, and as ſuch inheritable, as the 
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the nine Parts, is not neceſſary, though, by 


Jura Eccleſiaſtica. 


mon Law of the Realm, as is Poph. 155. 
Da. 12. a. Pal. 469. Nay, they have their 
Force from Reception aud Allowance, which 
zucorporates them, as it were, into, and makes 
them Part of the Common Law; and tho they 
may proceed according to the Eccleſiaſtical 
Laws; yet they muſt govern themſelves by the 
Rules of the Superior Common Law, as I think | 
the Books ſufficiently, and paſt all Contradic« 
tion, make out. | | 
5. The Court agreed, That no Prohibi— 
tion lieth, Reſpectu Furiſdittionis, in Suits 
for Burial Fees; but, in reſpectu Triationis 
it doth, after an Iflue offered there, upon 
the Preſcription, and ſo it was reſolved at 
Oxon, Term. Mich. 1665. in a Caſe pro- 
pounded. by the Lord Bridgeman Ch. Juſt, 
Com. Ban. on a Modus ſued for of Iron 
Oar in Tithes, where the Iſſue was on the 
Preſcription it is triable at Common Lau, 
and if found for the Modus, the Eccleſiaſti- 
cal Court may proceed, if not, /tet probi- 
bitic: And fo where-ever their Laws and 
ours differ, a Prohibition lieth ; where they do 
not, they proceed; for they have ſome Pre- 
{criptions of ren, ſome of twenty, and others 
of forty Years; and one Preſcription be- 
tween Parties preſent, another between Par- 
ties abſent ; bur ours, in all Caſes, is Tem 
dont, &c. fo Bounds of Pariſhes, though in- 
cidental, is triable at Common Law, 85 
3 Keb. 527. Lutw. 1059. Salk. 334. Lo, 
175, 176, Salk. Title Prohibition. 12 0.7% 
6. At Common Law, Notice to the Par- 
ſon, in Caſe of Tithes of a Severance from 


tlie 


Jura Eccleſiaſtica. 
the Eccleſiaſtical Law, it is. 3 Mod. 268. 
Ro. Ab. Zoo. Caſe 9g. | 
7, If a Canon Law be againſt the Law of 
the Land, the Bithop ought to obey the 
Law of the Land. See 19 E. 3. Tit. Quare 
non admiſit. 10 H. 7. 17. 12 Co. 72. 3 Keb. 
52. Lutw. 1059. Salk. 334. Hob. 175, 
176. P. Will. 12. 5 Cs. De Jure Regis Ec- 
clefaſtico 11. Pal. 469. Pop. 157. Dav. 
m2. Ro. Ab. 3. Ca. 9. Salk. Tit. Probibi- 
tion, 
8. By the Eccleſiaſtical Law a Man may 
not give his Eſtate till twenty-five, at Com- 


mon Law he may do it at twenty-one, or 


ſooner in ſome Caſes. Dvd. & Stud. lib. 2. 
. 28. fo. 113, 114. N 

In Scac. Mich. 3 Geo. 2. Price againſt 
Pratt and others. : | 

9. Lord Ch. Baron ſaid, That all Curates 
are at Common Law removable at Pleaſure, 
though, by the Eccleſiaſtical Law, they are 
for Life. The Eccleſiaſtical Laws, as ſuch, 
may bind Churchmen, as conſenting thereunto, 
quoad Rem Eccleſiaſticam, but ſuch Eccleſia- 
fical Laws do not bind the Laity, as not being 
Party to the making of ſuch Laws, neither 
can they bind, as I conceive, Eccleſiaſtichs 
when in of Temporal Right, though the Office 
o be exerciſed is of a Spiritual Sort, as if a 
Miniſter, Curate, or Chaplain to an Inpropria- 
lr, Donator, &c. by the Licence of his Ma- 
fer, bath an under Curate, be is not affected 
this Eccleſiaſtical Law; for that the Curate 
bmfelf veing removable at Pleaſure, ſo his 
lader Curate muft be ſo too; elſe the proper 
Crate might be removed for the Crimes of the 
Deputy; and beſides the Church, &c. arc ex- 
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Jura Eccleſiaſtica, 
tra the Ordinary Furiſdiftion. Vide where 
the Eccleſiaſtical Courts refuſe ſuch Plea or 


Evidence as would be good in the Temporal be 
Courts, whether in Law or Equity. See ll ” 
12 Co. 72. | 
| fo 
| Wl tr 
IX. Where Matters of Temporal f 
Cornizance are wid or fall tt 
tu incdentally with Matters I 
of Fcclefiaftical Cognizance, ; 
: | f 
I; Prohibition lieth where a Suit is pro- 
ſecuted in the Eccleſiaſtical Court 
for Matters of a mix'd Nature, as partly | 00 
Spiritual and partly Temporal. 4 Cv. 20. . WM * 
2. Where ſome Temporal Matter depends MI © 
on an Eccleſiaſtical Cauſe, and is neceſſaty L 
to be determined with it; there, though the Wl de! 
Eccleſiaſtical Judges may try ſuch Tempo- N 
ral Matter; yet they ought to do it by the P. 
Rules of the Common Law, to which it Þ 
properly belongs; elſe the Common Lav Ml I. 
Judges would interpoſe, by ſending Prohi- 
bitions. 1 P. Mill. 12. Vide 12 Co. 65, 67. Ec 
Tea, though the Natter be meerly, properi)s de! 
aid ſtrict ly, of Hecleſiaſtical Cognizance ; Ye! A 
I take it, the Ecclefiaftical Curts ought al. ** 
Ways, a; well in Law as tn Con{cience, i bo 
have in View fuch Rules of the Common la . 
as are to govern them; as to admit ſuch Pie, Bi 
Evidence, &c. as would bold, either in {12 * 
Conrts of Law, or Equity; elſe, if I ita of 
net, they may be probibited aud injoined froii a 6 
Proceediug, Wc. aud if they will, roteuith= + 


9 
4 


Randing ſuch Iubibition, proceed, I 740! uy 


Jura Ecclefſiaſtica, 


in the Danger of a Præmunire, yet I appre- 
lended, an Attachment in ſuch Caſe is proper- 
ly iſuable.. 7 

3. If the Suit be in the Spiritual Court 
for Things Spiritual, mix'd with a Matter 
triable at the Common Law, a Prohibition 
ſhall be granted, quoad the Matter triable at 
the Common Law, and not for all, if they 
may be ſevered. Mich. 14 Banco Regis, 
Fiſþ and Chamberlaiue. Contra Mich. 8 Fac. 
Jenor's Caſe, Ro. Abr. Prohibition, fo. 34. E. 
Ciſe I. 


Court for two Things, one whereof belongs 
to the Juriſdiction of the Eccleſiaſtical 
Court, and the other is triable at Common 
Law, and Sentence is given; if by this Sen- 
tence the Puniſhment is mix'd, ſo that it 
muſt either ſtand for both, or for neither, a 
Prohibition ſhall be granted for both. Mich. 
33 65 39 Eliz. Butler and Bartlet. Ro. Abr. 
Provivition, fo. 316. Caſe 6. 25 
5. In Caſes in the Eccleſiaſtical Court of 
Eccleſiaſtical Cognizance the Matters inci— 
dental which fall out to be Temporal, are 
to be dealt withal in the Temporal Courts, 
and not in the Eccleſiaſtical Courts. 2 Iuſt. 
bod, 613. 12 Co. 6), 68. | 
6. Where the original Matter belongs to 
the Court Chriſtian, and a Thing of Com- 
mon Law Cognizance falls in Iſſue, it ſhall 
be tried there, as where one claims by De- 
viſe, and another pleads a Gift of the ſame 
Thing. Eadem Lex, where the Original 
belongs to the Common Law, as in Qrare 
lupedit able, or not able, it ſhall be tried by 
Hh 3 — 5 «7 


4. If a Man libel in the Eccleſiaſtical 
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Jura Eccleſiaſtica. 
the Common Law, &c. Bro. Abr. Trial, beer 


148. 12 Co. 65, 67, 68. | | Gr 
7. An Executor being ſued for a Legacy Will ' 
in the Spiritual Court pleaded Payment, and Ci 
offered to prove it by one Witneſs, which 
the Judge refuſed, and gave Sentence a- fil 
gainſt him; whereon a Prohibition was mo- Co 
ved for, Et per. Cur', where the Eccleſiaſtical WM ") 
Court proceed in a Matter meerly Spiritual, 29 
if they proceed in their own Manner, tho? | 
that is different from the Common Law, Cb 

no Prohibition lies, as in Probate of Wills, WM ba! 
if they refuſe one Witneſs, no Prohibition WM 
lies. Noy 12. 2 Ro. 300, 2. Where they WI d 
have Cognizance of the original Matter, Cr 
and an incident happens which is of Tem- 
poral Matter, or Cognizance, or triable at du 

Law, they may try the Incident; but they Wl 
muſt try it as the Common Law would, as Ie 
in a Suit for Tithes, or a Legacy, if the . 
Defendant pleads a Releaſe, or Payment, Wl © 
or in a Suit to prove a Will, if the Deten- the 

dant pleads a Revocation. 1 Ro. 12. 2Rv. M 
42. Zelv. 92. So in the Caſe at Bar, they Pr 
ſhall try the Matter, Payment, or Non-pay- of 
ment; but then they muſt admit ſuch Proof WM I 
as the Common Law would, or elſe they | 
ſhall be prohibited. 3. A bare Suggeſtion, il be 
That the Defendant hath but one Witneſs, * 
and that they take Exception to his Credit 8 "1 
and Repuration, this is no Cauſe of a Pro- br 
hibition; for if they admit the Proof of one I 
Witneſs, they ſhall judge whether he be a 05 
credible one or not; and the Party has no a 
Remedy but by Appeal. 4. That it is not ty 
t00 late to come for a Prohibition after Sen- 0 


tence; 
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Jura Eccleſiaſtica. 


tence ; for the Sentence in this Cafe is the 


Grievance, Conſultation denied. Salk. 547. 


1 Show. 158, 172. Carth. 142. the fame 
Cale. | 
g. Where the Matter to be proved (which 
falls in incidentally before the Eccleſiaſtical 
Court) is Temporal, they ought not to de- 
ny ſuch Proof as our Law allows. 1 Fut. 
291. 5 N ED 
9. A Prohibition was granted to Court 
Chriſtian to ſtay a Suit there for the Pro- 


bate of a Will of Goods and Lands alledged 


to be revoked, and ſo proved at Law, in a 
Suit for Lands, on Iſſue Non Deviſavit, Oc. 
Cro. Car. 94. by: 

10. If an Adminiſtrator ſue for a Legacy 
due to his Teſtator in the Spiritual Court, 
and the Defendant pleads a Releaſe of the 
Teſtator in Bar, and the Plaintiff, to avoid 
it, ſays his Teſtator was an Idiot, this Idio- 
cy ſhall be tried there, and no Prohibition, 
they having Juriſdiction of the original 
Matter. Mich. 15 Fac. Percher and Wheble. 
Prohibition denied ; but againſt the Opinion 
of Warburton, Ro. Ar. Prohibition, U. 15. 
Ideo quere. 

11. The Inditment was for Aſſaulting, 
Beating, Wounding, and endeavouring to 
raviſh, the Wife of B. upon which the Party 


was convicted, and afterwards the Husband 


brought an Action of Treſpaſs for the ſame 


Cauſe ; and now the Party being alſo libel- 


led againſt in the Spiritual Court, for the 
lame Fact, (viz.) for ſoliciting her Chaſti- 
ty, moved for a Prohibition to the Proceed- 
ings in the Spiritual Court, and it was urged 
fo: the Juriſdiction of the Spiritual Court, 


H h 4 — 
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granted; for it being an Attempt and Soli 


one commit Adultery, and the Husband 


many Caſes which are properly and purely 


Jura Eccleſiaſtica. 
That they may puniſh for the Solicitation 
and Incontinency, and that this Suit was ro 


ſalute Anime, the other for Fine and Da. 
mages. Sed per Cur, a Prohibition was 


citation to Incontinency, coupled with Force 
and Violence, it does by Reaſon of the 


I 

Force, which is Temporal, become a Tem. he 
poral Crime in toto: As if one ſay, Thou art Mat 
a Whore and a Thief, or thou keepeſt a Bau- nica 
dy- Iouſe, which are Temporal Matters, the King 
Party ſhall not proceed in the Spiritual WM tis 
Court, whereas if it were only, Thou art a | 
Whore, a Libel lies in the Spiritual Court, WM 1av 
ſo if it be ſaid of a Woman, That ſhe is 4 * 
Baud only, and not that ſhe keeps a Bawdy- nt 
houſe. But by the Lord Ch. Juſt. Holt, If 4b 


brings Aſſault, this ſhall not hinder the Spi- 
ritual Court; for it is a criminal Proceeding 
there, and no Indictment lies at Common 
Law for Adultery. Salk. 552. Fareſ. 78, 
59. le meſme Caſe. 12 Cy. 67, 68. 

12. By Mr. Juſtice S. Eyre, There are 


of Eccleſiaſtical Cognizance; but if a Title 
of Lands comes to be tried in the Temporal 
Court, into which thoſe Matters accidental- 
ly fall in, they are to be judged of and tried 
by that Temporal Court. Skin. 455. 
Paſ. 1127, Banco Regis, Buck & al vet 

Atwood & al“. 


13. In all Caſes where the Eccleſiaſtical 
Court or Admiralty, can take Notice of the 
Principal Rlatter, they, of Courſe, may Wi 1: 
take Notice of an Incident to it; and that 


though ſuch Incident be a Matter pre Will 
cognizable 


Jura Eccleſiaſtica. 
wonizable at Common Law; but then it is 
o be obſerved, as the Court ſaid on this 
Occaſion, this muſt be underſtood with this 
Proviſo, that they uſe it according to the 
Rules of the Common Law. See 12 Co. 65, 
67 


14. Where the Common, or Statute Law, 
ries Remedy 777 Foro Seculari, whether the 
Matter be Temporal or Spiritual, the Cog- 
nizance of the Matter, belongeth to the 
King's Temporal Courts, unleſs the gone 
dition of the Eccleſiaſtical Courts be ſaved, 
to proceed according to the Eccleſiaſtical 
Laws. Co. Lit. 96. b. Salk. 673. | 

Vide their Judges and Officers, where bound 
hn take Notice of the Temporal Law. Vide Ro. 
Ar. 302, Caſe 19. 3 Mod. 286. 


X. In Caſes where either their 
Court are prohibited by Sta- 
tute, or the Matters have been, 
or are, determinable in the 
Temporal Courts. 


1. As the Matters wherein they 
deal are prohibited by Statutes. 


1. Sung to the Court of Rome, &c. 


I. Statutes concerning and the Conſtructions 
thereof. | 


l A a Parliament holden 25 E. 3. it Stat. 25 E. 3. 
1 was enacted, That as well they who 
obtained Proviſions from Rome, as they who 
| put 


put them in Execution, ſhould be out of th 
King's Protection, and that one might 
with them as with the King's Enemies, ant 


be who offended againſt ſuch Proviſors, it 


Body, Goods, or other Poſſeſſions ſhould b. 
excuſed againſt all Perſons, and ſhould ne 
ver be impeached or grieved for the {ame 
by which Law any Man might lawfully k. 
ſuch Offender, as a common Enemy avainfl 
the King and his Country; ſo heinous wert 
ſuch Offences then holden ; afterwards i 


the {ame Year it was in open Parliament 


by the grievous Complaint of all the Com 
mons of the Realm ſhewed, that the Grie 


vances and Miſchiefs aforeſaid did daily 


abound to the great Damages and Deſtruc- 
tion of all this Realm, more than ever were 


before, (vis.) That of late the Biſhop of 


Rome, by Procurement of Clerks, and other 
Wiſe, had reſerved to his Collation general 
as ſpecially, as well Archbiſhopricks, Abvies 
and Priories, as all other Dignities, and 
other Benefices of England, which were of 


the Advowry of the People of Holy Church, 


and gave the ſame, as well to Aliens, &c. 
and took to himſelf the Firſt-fruits, and 
many other Profits, and a great Part of the 


Treaſure of the Realm was carried away, 


and diſpenſed out of the Realm, and by 


ſuch Reſervation many Clerks advanced by 


the rightful Patrons, were ſuddenly put out; 
the ſaid Commons therefore prayed" the 


King that ſince the Right of the Crown, 


and the Law of England was ſuch ; that up- 
on the Miſchiefs and Damages which hap- 
pened he ought, and was bound, of the Ac- 


cord of his ſaid People thereof to provie 
| Remedy 
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nemedy and Law, for avoiding the Miſ- 
dieſs and Damages which thereof came, 
nd that it might pleaſe him thereupon to 
Jain Remedy. The ſaid King feeing the 
Viſchiefs and Damages before named, and 
wing Regard to the Stat. made in the 
Time of his Grandfather E. 1. which Statute 
s till in Force; and as he was bound by 
tis Oath to ſee the ſame be kept as a Law of 
his Realm, though by Sufferance and Ne- 
ſigence, it had been fince attempted to the 
ontrary. Alſo having Regard to the Com- 
hints of his People in ſeveral Parliaments 
br ordaining Remedy, for the great Da- 
Wnages and Miſchiefs, which then had, 
nd daily did, happen to the Church of 
Erland, by the ſaid Cauſes ; by the Aſſent 
of all the great Men, and the Commonalty 
of the ſaid Realm, to the Honour of GOD, 
nd Profit of the ſaid Church of England, 
nd of all this Realm, did ordain and eſta- 
lin, that the free Election of Archbiſhops, 
dihops, and all other Dignities and Bene- 
ices electory of England, ſhould be holden 


rere granted by the King's Progenitors and 
bunded by his Anceſtors, or of other Lords, 
ind that all Prelates and other People of 
Holy Church, who had Advowſons of any 
benefices of the King's Gift, or any of his 
Iopenitors, or of other Lords, or Donors, 


tons and Preſentments freely, in the Man- 
ler as they were infeoffed by their Donors. 
And in Caſe that Reſervation, Collation, or 
Iroviſion, be made by the Court of Rome, 


rom thenceforth in the Manner as they 


bo do Divine Service, and other Charges 
ltereof ordained, ſhould have their Colla- 


of 
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of any Archbiſhoprick, Biſhoprick, Dignity 
or other Benefice, in Diſturbance of the H 
lection, Collation, or Preſentation, aforeff 
named, That at the Time of the Avoidanci 
that ſuch Reſervations, Collations or Provi 
ſions, ought to take Effect, the aid King 
Edward the Third, and his Heirs, thou 
have and enjoy, for the ſame Time, Colla 
tions to Archbiſhopricks, and other Dignj 
ties elective, which be of his Avowry, ſuc 
as his Progenitors had before that free Elec 
tion, was granted by the King's Progenitors 
upon a certain Form and Condition, as to de 
mand Licence from the King to chuſe, and 
after Election to have his Royal Aſſent, and 
not in other Manner, which Condition no 
kept, the King ought, by Reaſon to reſor 
to his firſt Nature; as by the ſaid Act more 

1 hold my ſelf at large appeareth, 5 Co. De Jure Regi 


bound here to Eccleſiaſtico. 17, a. b. 18. a. b. 

obſerve, that, 

iſt, So heinous were theſe Offences, That the Offenders were not onl 
out of the King's Protection, but might be dealt with as Enemies to thei 
King and Country, and thoſe who did any Thing againſt them, even tf 
the Depriving them of Life it ſelf, were excuſable, as the Offenders wen 
ſo conſidered. 2dly, Theſe Miſchiefs were held to be to the Deſtructio 
of the King and Realm. 3dly, This Law was made on the grievous 
Complaint, and at the Inſtance of all the Commons. aAthly, Theſe Evil 
were by the Procurement of Clerks. 5thly, Theſe Miſchiefs were b 
this Law further provided againſt, on the King's own Obſervation 6 
them, and out of that Regard his Majeſty bore to the former Statute made 
in the Reign of his Grandfather, as well as out of that tender Regard hi 
Majeſty had to the general and unanimous Complaints of his Peoples 
&thly, This Statute was enacted to provide againſt the intolerable Miſchiel 
therein recited and mentioned to grow from Church E ncroachments, and 
the Abuſe Eccleſiaſticks made of the King and his Laws too Indulgent i 
theſe Ingrates: And molt of the ſubſequent Laws, if not all of them, ſeem 
to me, to be founded on all, or moſt, or at leaſt, on ſome of the god, 
Reaſons aforeſaid. 
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2. By! 
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2. By the Stat. 27 E. 3. it was grievouſly 
omplained to the King in Parliament by 
he Great Men, and Commons of the 
Realm, That divers People were, and had 
Yen drawn out of the Realm to anſwer to 
Things cognizable in the King's Courts, 
nd alſo that the Judgments given in the 
me, were impeached in other Courts, in 
Frejudice and Diſinheriſon of the King, 
nd of his Crown, and of all the People 

i his ſaid Realm, at all Times uſed ; 
nd where, upon good Deliberation had 
with the Great Men and others of 
tis ſaid Counſel, it was aſſerted and ac- 
worded by the King, and Great Men, and 
Commons aforeſaid, that all the People of 
the King's Allegiance, of what Condition 
hever, that ſhould be drawn out of the 
Realm, in Plea, whereof the Cognizance 
ertained to the King's Court, or which did 

ue in any other Court, to defeat or im- 
lech the Judgments given in the King's 
Courts, ſhould incur the Danger of a Præ- 
Mnire, as by the ſaid Act appeareth. 5 Co. 

De Jure Regis Eccleſiaſtico 19. 4. 1. I appre- 


hend from the 
Complaint of the Great Men mentioned in this Statute, the Lords were 
lartes complaining, and joined with the Commons therein. | 
2. And I obſerve ſo tender was this King and Parliament of Tempo- 
a Juriſdiction, that to ſeek Redreſs any where elſe than in the King's 
(art for a Matter there cognixable, or to aim at the Diſabling a Fudg- 
tent there, is held no leſs a Crime than to endeavour the Diſmnheri/or 
if the King, his Crown and all the People of the Realm. How cautious 
len ought Ecclefiaſticks, and their Judges, Officials, and other Officers 
obe, how they deal in Matters, extra this indulged juriſdiction, as 


Fel to avoid the dangerous Conſequences, as for Conſcience- ſake, aid to 
wad Perjury, Sc. 


4.40 
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the King and his Royal Court; and alfoc 
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3. To nouriſh Love, Peace, and Concor; 
between Holy Church and the Realm, an 
to appeaſe and ceaſe the great Hurt, Pe 
and importable Loffes and Grievances, th; 
had been done and happened in Times pa 
and that ſhould happen then after, if th 
Thing from thenceforth ſhould have bee 
ſuffered to paſs; becaufe of perſonal Cit: 
tions, and others then before paſſed, an 
commonly did paſs out of the Court « 
Rome, by feigned and falſe Suggeſtions an 
Propoſitions againſt all Manner of Perſo 


of the Realm, upon Cauſes whoſe Copni 


zance, and final Diſcuſſing pertained unt 


Impetrations and Proviſions of Benefices and 
Offices of Holy Church pertaining to th 
Gift, Prefentation, Donation and Diſpoſ 


tion of the King, and to other lay Patrons off 


this Realm, as of Churches, Chapels, and 
other Benefices appropriate, to Cathedr: 
Churches, Abbies, Priories, Chaunteries 
Hoſpitals, and other poor Houſes, and 06 
other Dignities, Offices, and Benefices occu 
pied in Times paſt, and preſented by diver! 


and notable Perſons of the ſaid Realm; forf 
which Cauſes, and diſpenſing whereof, tha 


good ancient Laws, Uſages, Cuſtoms, and 
Franchiſes of the ſaid Realm had been and 
were greatly blemiſhed and confounded, the 
Crown of their Sovereign Lord the King 
miniſhed, and his Perſon falſly defamed, his 
Treaſure, and riches of the Realm carried 
away, the Inhabitants and Subjects of the 
Realm impoveriſhed, and troubled, the Be- 


nefices of Holy Church waſted and deſtroy- 
ed, Divine Services, Ho{pitaiities, Alms- 


I | Deeds, 
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eds, and Works of Charity withdrawn, 
% Commons and Subjects of the Realm in 
dy and Goods conſumed. The King 
g. 3.) at bis Parliament holden at Weſtmin- 
br, in Utas of St. Hill. anno 38 of his 
tion, having Regard to the Quiet of his 
ple, Oc. following the Ways of his Pro- 
itors, Which for their Time made certain 
mod Ordinances and Proviſions againſt the 
id Grievances and Perils, which Ordinan- 
x, and Proviſions, and all the other made 

4 his Time, and efpecially ta the 25 and 
Hof his Reign, the King by the Aſſent, 
nd expreſs Will, and Concord, of the 
Iukes, Earls, and Barons, and the Com- 
nons of this Realm, and of all other whom 
theſe Things touched, by good and meet 
cliberations and Adviſement did approve, 
xcept, and confirm, as by the ſaid Act ap- 
rareth. 5 Co. De Jure Regis Eccleſiaſtico. This Statute 
9. b. 20. a. b. is, in great 
Mieaſure, in 
Mfirmance of the former Statutes, and of the ancient Common Law, and 
ti; to be obſerved from this Statute, as well as from almoſt infinite other 
Athorities, that there were, long before this Act made, many Churches, 
ltapels, &c. of the Gift, Donation, and Diſpoſition of the King, and 
Ker Lay Patrons z whoſe Diſinheriſon therein, by the uſurped Juriſdic- 
im of the Pope, and other Tools of Ecclefiaſtick Oppreſſion, this Statute 
ki made to prevent. 


4 It is provided that none ſhall take 
Farm any Church Benefices, from any 
liens, but only from the King's Subjects 
dere, ſans Licence, neither ſhall ſend Mo- 
ty or other Thing, actually out of the 
Realm, for ſuch Aliens, ſans Licence, on 
kin of the Statute of Proviſors. 27 E. 3. 
Met. 3 R. 2. (87.3; | 


1 
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5. It is declared by Parliament, anno 16 


R. 2. cap. F. That the Crown of Exglan f. 
hath been ſo free at all Times, that it hat yi 
been in Subjection to no Realm; but imme (: 
diately ſubject to GOD, and none other Ml vi 
and that the ſame ought not in any Thing c. 
touching the Regality of the ſame Crown m 
to be ſubmitted to the Biſhop of Rome, noill n: 
the Laws and Statutes of this Realm by him th 
fruſtrated or defeated at his Will, to the ji 
perpetual Deſtruction of the King, his Sol 1; 
vereignty, Crown and Regalty, and of alli in 
his Realm. And the Commons in that Par Mm: 
lament affirmed, That the Things attempt. 
ed by the Biſhop of Rome were clearly N 
gainſt the King's Crown, and his Regalty . 
uſed and approved in the Time of all hi 
Progenitors; wherefore they and all the {a 
Liege Commons of the ſame Realm, would n: 
ſtand with the King and his Crown and Re- 
galty in the Caſes aforeſaid, and in all other ti 
_ Caſes attempted againſt him, his Crown, # 
and Regalty, in all Points to live and die; th 
and moreover they pray'd the King, aa « 
bim required by Way of Fuſtice, that neil n 
would examine all the Lords in Parliameiii v 
as well Spiritual as Temporal, ſeverally and ali (: 
the States of the Parliament, bow thy l 
thought of the Caſes aforeſaid, which were 08 
openly againſt the King's Crown, and in d 
Derogation of his Rezalty, how they wou |: 
fand in the ſame Caſes with the King man T 
upholding the Rights of the Crown and Ne. 
galty. Whereupon the Lords Tempora 
ſo demanded, did anſwer every one by hi- 
ſelf, that the Caſcs aforeſaid were clearly 0 t 


Derogation of the King's Crown and Regar 
55 
1 | 
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u, as was well known, and had been long 
Time known, and that they would ſtand 
yith the ſaid Crown and Regalty, in thoſe 
Caſes eſpecially, and in all other Caſes 
which ſhould be attempted againſt the ſaid 
Crown and Regalty, in all Points, with all 
their Power. And moreover it was de- 
nanded of the Lords Spiritual preſent, and 
the Procurators of thoſe abſent, their Ad- 
vice and Will in all thoſe Caſes, which 
Lords, (viz.) The Archbiſhops, Biſhops, be- 
ng in the Parliament ſeverally examined 
making Proteſtation, That it was not their 
Minds to deny or affirm, That the Biſhop of 
Rome might not excommunicate Biſhops, nor 
that he might make Tranſlation of Prelates 
ter the Laws of Holy Church, anſwered and 
ſaid, That if any Executions or Proceſſes 
made in the King's Courts, as before, were 
made by any, and Cenſures of Excommunica- 
tio be made againſt any Biſhop of England, or 
iy other of the King's Liege People, for that 
they had made Executions of ſuch Commands, 
od if any Executions of ſuch Tranſlations be 
made of any Prelates of the ſaid Realm, 
which Prelates were very profitable and neceſ- 
ſary to the King and bis ſaid Realm; or, That 
bis Sage Men of his Counſel, without his A. 
Ln, and againſt his Will, be withdrawn and 
i oined out of the Realm; ſq that the Sub- 
n ſince and Treaſure of the Realm be deſtroyed, 
u fat the ſame was againſt the King and his 
Re. Gown, as it was contained in the Petition 
ral; BN before-mentioned; and likewiſe the ſame Pro- 
tors every one by himſelf examined upon 
2 te ſame Matters anſwered, and ſaid, in the 
847 Name, and for their Lords, as the ſaid Biſbops 
4 Vor. I Ii === Dx 
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His Crown aud Regalty, as they were bound by 


Court of Rome, wel alibi, or elſewhere, any 


It ſeems to me 
that the natu- 

ral Meaning 
of this Stat. 18, 
that the ſeve- 
ral Forfeitures 
ſhould be ab- 
ſolute for any 
of the Offen- 


ces againſt the Other Execution within the ſame Realm, or 


Statute, and 
not only to 
inforce an Ap- 
pearance, as 


one Authority 


in the Books 
ſeems to inti- 
mate; U/aeo 


Duere: 


his Counſel, there to anſwer to the Caſes 
| aforeſaid, or that Proceſs be made againſt 
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had ſaid and anſwered ; that they the ſaid 
Lords Spiritual ought and would ſtaud with the 
King in theſe Caſes lawfully in maintaining of 
his Crown, and in all other Caſes touching of 


their Allegiances. Whereupon the King by 
the Aſſent aforeſaid, and at the Prayer of 
his ſaid Commiſſioners, did ordain and eſta. | 
bliſh, That if any purchaſe or purſue, or 
cauſe to be purchaſed or purſued, in the 


ſuch Tranſlations, Proceſſes, and Sentences 


of Excommunication, Bulls, Inſtruments, K 
or any other Things which touched the : 
King, their Lord, againſt him, his Crown, : 


and Regalty, or his Realm, as is aforeſaid, | 
and they which bring within the Realm, or A 
them receive, or make Notification, or any 


without, that they, their Notaries, Cura- 
tors, Maintainers, Fautors, and Counſellors , 
ſhould be put out of the King's Protection, 5 
and their Lands and Tenements, Goods and 
Chattels forfeit to the King, and they at- , 
tached by their Bodies, if they may be 5 
found, and brought before the King and . . 


them by Præmunire facias, as it is ordained Bl ef 
in other Statutes of Proviſors. And others 0 
which do ſue in any other Court, in Dero- * 
pation of the Regalty of the King, as bY Wl « 
the ſaid Ack alſo appeareth. 5 Co. De Jure A 
Regis Hecleſiaſtico 21. a. b. 22.4.0. fh. 

6. The Commons did 6 H. 4. moſt grie- th 
vouſly complain to the King of the horrivie WF ch 


Miſchiefs, and damnable Cuſtoms, mug " 
| then 


— * 
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then were introduced of New in the Court 

of Rome ; 'That no Perſon, Abbot, or other 

hould have Proviſion of any Archbiſhoprick, 

or Biſhoprick, which ſhould be void till he 

had compromiſed with the Pope's Chamber, 

to pay great and exceſſive Sums of Money, 

as well for the Firſt-Fruits thereof, as for 

other leſs Services in the ſame Court, and 

that ſuch Sums, or the greater Part, were paid 

before-hand, and were treble, or at leaſt, 

double of what was anciently accuſtomed, 

and otherwiſe by the Occaſion of the ſaid 

Proviſions, whereby a great Part of the 

Treaſure of this Realm had been carried to | 

that Court, and ſo would be, for the Fu- i 

ture, to the great Impoveriſhing of the | 

I Archbiſhops and Biſhops in this Realm, and | 

elſewhere within the King's Dominions, if 

convenient Remedy were not provided for 

the fame. The King to the Honour of 

GOD Almighty, as well as to eſchew the 

Damage of this Realm, as to the Peril of 

their Souls who own to be advanced to any 

Archbiſhopricks and Biſhopricks within the 

Realm of England, and elſewhere, within 

tie King's Dominions out of the ſame 

Realm, by the Advice and Aſſent of the 

great Men of his Realm, did ordain and 

a ffabliſh that they and every of them that 

d. ould pay to the ſaid Chamber, or other- Tho'thisKing 

- viſe, for ſuch Fruits and Services, greater and Parlia- 

i, WH 2s of Money than had been anciently ac- eee 
caltomed to be paid, they and every of them ID . 

1 ould incur the Forfeiture of as much as ſlender No- 

le they might forfeit towards the King, as by tions of the 

ch the ſaid Act appeareth. 5 Co. De Jure Re- 4 wy _ N 

en “ Eccleſiaftico 23. b. 24. 4. L. of Church J. 

| 2 | I By ranny, 
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7. By Stat. 7 H. 4. c. 6. None Religion 
or Secular, of what Eſtate or Condition ſo- 
ever, by Colour of any Bulls- containing 
Privileges to be diſcharged of Tithes, ap- 
pertaining to Pariſh-Churches, Prebends, 
Hoſpitals, Vicarages, purchaſed before 
1 R. 2. or after not executed, ſhould put in 


Execution any ſuch Bulls, purchaſed, or to! 


te purchaſed in Time to come, upon the 
Pain of a Præmunire, as by the ſaid Act ap- 


peareth. 5 Co. De Pure Regis Eccl. 24. b. 


8. By Stat. 3 H. 5. c. 4. it is declared, 
That whereas in the Time of H. 4. Father 


of the ſaid King, in the ſeventh Year of his 
Reign, to eſchew many Diſcords, Sc. (prout 


in the Stat.) by Means of many Proviſors 


then made, or to be made, by the Pope, | 


and Licences thereupon granted by the ſaid 


late King, amongſt other Things, it was | 


ordained and eſtabliſhed, 'That no ſuch Li- 


cence or Pardon, ſo thentofore granted, or | 
then after to be granted, ſhould be available 
to any Benefice, full of an Incumbent, at 


the Date of ſuch Licence or Pardon granted: 
Nevertheleſs divers Perſons having Proviſions 
of the Pope of divers Benefices in England, 
and elſewhere, and Licences Royal to exe- 


cute ſuch Proviſions, have by Colour of 


ſuch Proviſions, Licences, and Acceptations 
of the ſaid Benefices, ſubtilly excluded di- 
vers Perſons of their Benefices, in which 
they had been long Incumbents of the Col 
lations of the very Patrons Spiritual, to 
them duly made to their Intent, to the final 
Deſtruction, and Subverſion of the Eſtates 
of the ſaid Incumbents. The King, willing to 


avoid ſuch Miſchiefs, and ordain and — 


rr 
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That all the Incumbents of every Benefice 
of Holy Church, of the Patronage, Colla- 
tion, or Preſentation of Spiritual Patrons, 
might quietly and peaceably enjoy their ſaid 
Benefices, without being unquieted, moleſt- 
ed, or any. wiſe grieved, by any Colour of 
ſuch Proviſions, Licences, and Accepta- 
tions: And that all the Licences and Par- 
dons upon and by ſuch Proviſions made in 
any Manner ſhould be void, and of no Va- 
lue or Moment: And that if any ſhould find 
himſelf grieved, moleſted, or inquieted in 
any wiſe from thenceforth by any, in Co- 
lour of ſuch Proviſions, Licences, Pardons, 
or Acceptations, That the ſame Moleſtors, 
Grievors, or Inquietors, and every of them, 
ſhould have and incur the Pains and Puniſh- 
ments contained in the Statutes of Provi- 
ſors before that Time made, as by the ſaid 
Act appeareth. 5 Co. De Jure Regis Eccl. 
405. 25. a. +. 

9. None to ſue to Rome. Vide Stat. 
anz. | 

10. At a Convocation holden anno 22 H.8. 
ty publick Inſtrument made by all the Bi- 
ſhops, and the whole Clergy of England, 
the King was acknowledged to be Supreme 
Head of the Church of England, and after- 
wards, on the 24th of the ſame King it 
appears, that. the Statutes of Præmunire re- 
mained in Force againſt Eccleſiaſtical 
Judges for holding of Pleas meerly deter- Wherefore I 


11 3 minable muſt think, 
. if thoſe Judges 
will hear and determine Matters extra their Juriſdiction, they are in 
anger of a Prænunire, as the Caſe is within the Miſchiefs provided 
gamſt by the Statute, as well as the King is more eminently preſent in 
$ ſuperior Courts of Law, than in the Eccleſiaſtical Courts, which are 
but 
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but inferior minable by the Common Law, as it is in 
and ſubordi- 3 Juſt. 121. 
nate Courts, 
and the King may be ſaid to be in ſome Sort diſinherited thereby, as he 
is thereby, guoad that particular Matter, ſo falſly and unjuſtly determined, 
ouſted of his Juriſdiction in his Superior Temporal Courts, and the Mat- 
ter carried over from his Courts of Law ad aliud examen. The Tempo- 
ral Courts are immediately the King's Courts, and though the other may | 
be ſaid alſo to be his; yet that but mediately, for they are Courts of 
Bithops and other Eccleſiaſticks, though ſubordinate to the Controul of te 
King's Superior Courts of Meſtminſter. 


11. Appealing to Rome from any of the 
King's Courts is made a Præmumire, by Stat. 
24 H. 8. c. 12. and 25 H. 8. c. 19. by which 

is enacted, that all ſuch Appeals as former- 
ly were made to Rome, ſhould, from thence. 
forth, be made to the High Court of Chan- 
cery. Hawk. Pl. Cro. Premunire 20. 

12. Stat. 2 H. 4. C. 4. put the (fer- 
cians in a Premunire for purchaſing and put- 
ting in Execution Bulls of Exemption from 
Tithes of their Lands, purchaſed after the 
Decree of Adrian received here. Pop. 157. 

13. The Statutes which reſtrain the 
Pope's Proviſions to the Benefices of Advou- 
ſons of Spiritual Men were made ; for that 
the Spiritual Perſons durſt not, in their juſt 
Cauſe, ſay againſt the Pope's Proviſions; 
ſo as thoſe Statutes were made but in At- 
firmance of the Common Law. 5 Co. De 
Jure Regis Hccl. 23.4. 

134. The Cauſe which moved, and almoſt 
enforced, the Engliſh Nation to make the 
Stat. 16 R. 2. againſt Proviſors, and other 
Statutes of the ſame Nature, were of the 
greateſt Importance that could poſſibly a. 
riſe in any State; for thefe Laws Were 


made to uphold the Sovereignty of the 
: Crown, 
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Crown, the Liberty of the People, and 
the Common-weal, which otherwiſe had 
been undermined, and utterly ruined by 
the Uſurpation of the Biſhop of Rome. Da. 
85. 4. 

15 Where it is ſaid, That any Man, for 
any Offence committed, ſhall incur a Præ- 
minire, it is meant, That he ſhall incur the 
{ame Puniſhment as is inflicted on thoſe who 
tranſgreſs the Stat. 16 R. 2. c. 5. common- 
ly called the Statute of Præmuuire. Blo. 
Law Dict. Præmunire. 

16. If a Clerk ſue another Man in the 
Court of Rome, for a Matter Spiritual, where 
he could have had Remedy in the Court 
of his Ordinary within the Realm, he ſhall 
have a Præmunire; quia trahit ipſum in pla 
titum extra Regnum. Ideo in Caſu Statuti 
19 E. 4.3. 11 H. 4. Fitz. Abr. Præ mu- 
nire 6. 


2. Particular to the Word Alibi. 


1. Mich. 11 H. 4. It vas adjudged by 
the whole Court, That a Suit in the Eccle- 


Temporal Cauſe was in the Caſe of a Præ- 
Munire. 3 Inſt. 120. | 

2. Where the 16 R. 2. c. 5. ſaith i Cu- 
a Romana, vel Alibi, Eccleſiaſtical Courts 
within the Realm are within this Word, A. 
libi. 3 Inft. 120. . 
3. Note, That the Statute of Præmunire 
s 7m Curia Romana, vel Alibi, which is in- 
tended in Curia Fpiſcopi ; and therefore if a 
Man be excommunicated for a Matter of 
114 Common 
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Common Law Cognizance, a Premunire 
lieth.. Bro, Abr. Tit. Premunire 12. 

4. If a Man be excommunicate in the Spi. 
ritual Court for Treſpaſs, or ſuch a Thing 
as belongeth to the King, his Crown, and 


Royal Dignity, Ec. the Party, if he will, 
may have a Præmunire facias againſt him, | 


3 Inſt. 122. Vide Dod. & Stud. lib. 2. c. 23. 


or 24 


5. Suits in the Admiralty and Eccleſiaſti- 
cal Courts within the Realm are within the 
Statute 16 R. 2. 5. by Force of theſe Words, 
or eljewbere, if they concern Matter, the 


 Cognizance whereof WOW to the Com- 


mon Law, as where a Biſhop deprives an 
Incumbent of a Donative, or excommuni- 
cates a Man for hunting in his Park, Ge. 
but it ſeemeth that a Suit in thoſe Courts 
for a Matter which appears not by the Li- 
bel it ſelf; but only by the Defendant's 
Plea or other Matter ſubſequent to be of 
Temporal Cognizance (as where the Plain- 
tiff libels for Tithes, and the Defendant 
pleads that they .were ſevered from the nine 


Parts by which they became a Lay Fee) is 
not within the Statute; becauſe it appears 


not that either the Plaintiff or the Judge 
knew that they were ſevered. Hawk. P. 
Cro. Premauire 18, 19. 12 Co. 39, 40, 41: 
6. Anno 25 H. 8. Richard Nick, Biſhop of 
Norwich, was attainted in a Premunire at 
the Suit of the King, and his Caſe was 
ſhortly this, within the Town of Thetford in 


Norfolk, there was a Cuſtom, That all Ec- 


cleſiaſtical Cauſes, ariſing within that Town 


ſhould be determined before the Dean 1 


wy & = = 
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Jura Eccleſiaſtica. 
he having a peculiar Ecclefiaſtical Juriſdic- 
tion, and that no Inhabitant of the ſame 
Town ſhould be drawn before any other Ec- 
deſiaſtical Judge, and that every Perſon 
ſuing contrary to that Cuſtom, the ſame 
being preſented before the Mayor of Thet- 
fird, ſhould forfeit 6s. 84. An Inhabitant 
in that Town, for an Eccleſiaſtical Cauſe 
niling within the ſame, ſued another before 


Court of Norwich, which was preſented be- 


tom, whereby he forfeited as aforeſaid. 
The Biſhop thought fit to cite the ſaid 
Mayor for taking this Preſentment pro ſalute 


ois Honſe at Hoxton in Suffolk, (another 
unty than where the Fact was committed, 
and far diſtant from Thetford, where he was 
a that Time Mayor) to the Neglect not only 
of bis own private Affairs, but to the general 
Delay of Fuſtice in that Town, where the 
Mayor appeared, and there the Biſhop Ore 
ſenus injoined him, upon Pain of Excom- 
munication, to remit the ſaid Preſentment, 
before a Day, for that Purpoſe, by his 
Lordſhip fixed; and for this Offence the 
diſhop was attainted in a Premunire, upon 


lis Confeſſion, before gg bin Lord 
Ki 


(h. Juſt. and the Court of King's Bench, 


Won the Statute 16 R. 2. the Record 


uhereof Lord Coke ſaid he had ſeen, and 
by this Judgment his Lordſhip obſerves two 
Foints to be cleared. 1. That the Statute 
ff Premurire extends to Eccleſiaſtical Courts 
"thin the Realm. 2. That after the King 
vas in Poſicſſion of his Supremacy, the 

Dr” Biſhop 


the Biſhop of Norwich in his Conſiſtory 


fore the Mayor, according to the ſaid Cu- 


Anime, to appear before him at his Lord- 


4 


O 
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a Prohibition or Premunire lieth. 3 Inf 


Body taken. 4 Inf. 338. 


Jura Eccleſtaſtica, 
Biſhop incurred the Danger of PremmireÞ 
3 Inſt. 121, 122. 12 Co. 3). 
. The Biſhop of Bangor was attainted in 
a Premunire, for holding Plea of an Adyoy. 
ſon, and of Tithes ſevered from the nine 
Parts. - 3: Ju. 126. - 
8. St. Germain in his Doct. £9 Stud. written 
after the 26th of Hen. 8. holdeth, That if x 
Man make a Promiſe for a Temporal Thing 
and {wear to perform it and doth it not, i 
he be ſued for Perjury in the Spiritual Court, 


122. Doct. & Stud. lib. 2. c. 24. 

9. The King, by Verdict of twelve Men, 
recovered Ten thouſand Marks, againſt the 
Biſhop of Norwich ; for that he proſecuted 
againſt the Abbot of $7. Edmondsbury, to 
appear before him, againſt the King's Pro- 
hibition; for which it was adjudged, That 
his Temporalties ſhould be ſeiſed, and his 


10. Brooke reporteth, That Barlow, Bi. 
ſhop of Bath and Wells, in the Reign 0 
King E. 6. deprived the Dean of Ves de 
which Deanery was a Donative, and theredy by 
incurred the Danger of a Premunire. 3 I: the 
122. Vide Bro. Premunire, 21. * 

11. Thomas Stoughton, Parſon of N. in ha 
Suffolk, 29 Eliz. brought a Writ of Premi- Cl 
nire againſt R. T. upon the Stat. 2) F. 3 n 
for ſuing in the Court of Audience of ths Po 


| Archbiſhop of Canterbury to impeach a Judg- to 


wales of efron» . 
ment given in a Quare impedit before the u- Ke 
ſtices of Aſſize, in the County of Sf, Di 
Sc. The Defendant pleaded Not gui) ** 


Oe. z Inft. 122. — I d. 
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. Inflances or particular Caſes of Suits to 
Rome. | 


1. Bulls of Citation before the Statute of 


Proviſors was an heinous Offence ; and ſo 
re Bulls of Proviſion and Exemption. Poph. 
7. 
2. In the Reign of E. 1. a Subject 
trought in a Bull of Excommunication a- 
gunſt another Subject of this Realm, and 
mbliſhed it to the Lord Treaſurer of Fug- 
lad, and this was, by the antient Common 
Law of England, adjudged Treaſon againſt 


the King, his Crown and Dignity, for which 


the Offender ſhould have been drawn and 
hanged, but at the great Inſtance of the 
Chancellor and 'Treaſurer he was only ab- 
ured this Realm for ever. 5 Co. De Jure 
Regis Eccleſiaſtico 12. a. b. Popb. 157. 

3. King E. 1. preſented a Clerk to a Be- 
nefice within the Province of Vork, whom 
the Archbiſhop refuſed ; for that the Pope 
ly Proviſion had conferred it upon another; 


ve King brought his Quare nou admiſit, the 


Archbiſhop pleaded that the Biſhop of Rome 


ad long Time before provided to the ſaid 


Church, as one having ſupreme Authority 
n that Caſe, and that he durſt not, nor had 
tower to put him out, who was, by the 
ope's Bull, in Poſſeſſion; for which high 
Contempt apainſt the King, his Crown, and 
'gnity, in refuſing to execute his Sove- 
"«gn's Commands, fearing to do it againſt 
te Pope's Proviſion, by the Judgment of 
the Common Law, the Lands of his whole 

| Biſhop- 
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Biſhoprick were ſeiſed into the King's Hands, 


and loſt during his Life: Which Judgment] 
was before any Statute, or Act of Parlia. 
ment made in that Caſe. And there it is 
ſaid, that for the like Offence the Archhi. 
ſhop of Canterbury had been in worſe Caſe 
by the Judgment of the Sakes of the Law, 
than to be puniſhed for a Contempt, if the 
King had not extended his Grace and Fa- 
vour to him. 5 Co. De Jure Regis Ectle- 


ſiaſtico 12. B. 13. a. 


4. If one purchaſe from the Court © 
Rome a Citation againſt any Clerk or other 


directed to the Archbithop of Canterbury, or 


to any other to cite ſuch Perſon to appear 
before the Pope, Oc. to anſwer for any] 
Collation or Preſentation to any Benefice, 
or Prebendary ; then the King's Writ of 


Prohibition ſhall go to the Archbiſhop, or 


other Perſon to whom ſuch Proceſs is di- 
rected, That he ſurceaſe to cite him, Ge. 
and he may have another Prohibition to the 
Party himſelf, and an Attachment upon it, 
Sc. PFitzb, Nat. Br. 44. I. | 
F. In the Reign of H. 2. This antient 
Law was reſumed, namely, That no Bull 
ſhould be brought from the Pope to be exe 
cuted in England, on Pain of Impriſonment, 
and Confiſcation of Goods. Dav. 90, 91,92 
6. In the ſame King's Reign (inter alia) 
this antient Law was revived, That it ſhovld 


be adjudged High Treaſon, to bring in Bulls 


of Excommunication, whereby the Realm 


ſhould be accurſed. Da. go, 91, 92. 


7. The Biſhop of Chicheſter was proſecu- 
ted upon the Statute of Proviſors ; for that, 


whereas it was ordained, 'That none __ 


Jura Eccleſiaſtica. 
daw in Queſtion, out of the Realm, any 
Matter which belonged to the Crown, or to 
the King's Courts, he the ſaid Biſhop had 
cauſed to be ſummoned to the Court of 
Rome, Edward, Earl of Arundel, Sir Ed- 
ward St. John, and others, out of the 


Crown, this was upon the Statute 2) E. 3. 
ind it was awarded that the Biſhop ſhould 
de put out of the King's Protection, and 
forfeit his Goods and Chattels to the King, 
tut would adviſe whether bis Body ſhould 
be taken, or not. Paſ. 25 E. 3. J. a. b. 

8. Anno 11 H. 4. 170, 213, 229. in the 
famous Caſe of the Biſhop of Sr. David, it is 


ter Opinion of the Books, That when a Pre- 
tendary of Sarum was elected to the Biſhop- 


Biſhop, he obtained a Diſpenſation from the 
Pope to retain. all his other Benefices, 1072 
ante, Sc. and after is created and conſe- 
cated Biſhop, that the King ſhall not have 
I; Wl Hare impedit verſus the Biſhop for the Pre- 

dend, nor an Action ſur le Statute 25 E. 3. 


vhere the Pope by Proviſion gives any 
benefice, whereof the Patronage belongs to 
ot, i the Spiritual Perſon ; for in both Caſes it is 
92. i neceſſary there be an Avoidance of the Be- 
nefice, before the King preſent; whereas in 
this Caſe: the Church was never void, but 
the Incumbent continued in of his old Title; 
and therefore Hankford there ſaid, that the 
hop upon this Diſpenſation to retain 
ould not pay Firſt-fruits again. And if 
ide King bath the firſt and next — 
0 


Realm, in a Plea which belonged to the 


reſolved by Thirning, Hankford, and the bet- 


rick of F. David, and before he was created 


which gives the Preſentment ro the King, 
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tain this Benefice, notwithſtanding that he 


ance was before the Death of the Incum- 


retain againſt the King. Dav. 71. a. b. 


fter, was made Cardinal; and after purcha-J 


Jura Eccleſiaſtica, 
of a Benefice, and after grant ſuch Faculty 
or Diſpenſation, for the Incumbent to re. 


ſhould be created a Biſhop, and after the 
Incumbent is made a Biſhop ; yet it doth 
not amount to a Preſentation, but that after 
the Death of the Incumbent the King ſhall 
preſent another Clerk to it; for no Avoid- 


bent; but it was clearly reſolved in this Bi- 
ſhop's Caſe, 'That if the Diſpenſation had 
been made after the Prebendary had been 
created Biſhop, That the Prebend had been 
void, and no Faculty could enable him to 


9. Tempore H. 6. Henry Beaufort, Great 
Uncle to the King, being Biſhop of Minche- 


ſed from the Pope a Bull declaratory, that 
notwithſtanding he was made Cardinal, that 
his Biſhoprick of Vincheſter was not void; 
but that he might retain it, as before; yet 
it was held, that the See of I/incheſter was 
void by taking the Cardinalſhip, which ex- 
empted the Biſhop from the Juriſdiction o 
his Metropolitan; and therefore the Card: 
nal was in the Caſe of a Præmunire, 
which he purchaſed the King's Pardon, 
which is to be found amongſt the Charters 
4 E. 6. in Archivis Tur. London. Da. 7). b 


4. Suits. 
1. How proſecuted. 


It hath been reſolved by a Statute 2p. 


pointing that an Offender ſhall incur the 
2 | penalty 


Jura Eccleſiaſtica, 


penalty and Danger mentioned in the 16 R. 
2 5. does not confine the Proſecution for 
de Offence to the particular Proceſs thereby 
gen. Hawk. Pl. Cro. Premunire, Set. ult. 


dee Ven. 173. 


. How puniſhed. 


1. The Offence of uſing Papal Bulls is 
made Præmunire by many antient as well as 
ater Statutes, as Stat. 25 E. 3. called the 
ſtatute of Proviſors, That whoſoever ſhall, 
ty a Papal Proviſion, diſturb any Patron to 
reſent to a Benefice, Ec. ſhall be fined and 
impriſoned till he make full Renunciation, 
be. and it is further enacted by 25 E. 3. 


"I ba. 5 E. 2. 2. That if any one purchaſe a 
1 troviſion, of an Abbey, or Priory, he ſhall 
* & out of the King's Protection, and by 


N E. 3. and 12 R. 2. 15. and 13 R. 2. Stat. 
1 cap. 2. That whoever ſhall accept a Be- 


liſhed, and by 13 R. 2. Stat. 2. cap. 3. That 
noever ſhall bring a Sentence of Excom- 


a . vucation againſt any Perſon for executing 
* tie {aid Statute 25 E. 3. ſhall ſuffer Pain of 


Life and Member ; and by the 16 R. 2. c. 5. 
That whoever ſhall purchaſe, or purſue in 
the Court of Rome, or elſewhere, any Tranſ- 
ations, Proceſſes, Sentences of Excommu- 
cation, Bulls, Inſtruments, or other 

kings, contrary to the Tenor of that Sta- 
Ute, which touch the King, againſt him, 


ling them within this Realm, or receive 
em, Oe. ſhall be out of the King's Protec- 
tion, 


ap- 
the 


nalty 


teice contrary to the 25 E. 3. ſhall be ba- 


b Crown, his Regalty, or his Realm, or 
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Goods, and Chattels, forfeited to the King, 


Mall incur the like Penalty, alſo Offenders 
6 H. 4. 1. J H. 4 8. 9 H 48. 3 HF 4 


Jura Eccleſiaſtica, 
tion, and their Lands, and Tenements, 


and they ſhall be attached by their Bodies, 
Sc. and by 2 H. 4. 3. That whoever ſhall 
purchaſe from Rome a Proviſion of Exemp- 
tion, from ordinary Obedience; and þ 
2 H. 4. 4. That whoever ſhall put in Exe- 
cution Bulls purchaſed by thoſe of the Or- 
der of Ciſteaux, to be diſcharged of Tithes, 


of this Nature are further reſtrained by 


and it is further enacted by 23 H. 8. c. 21. 
fef. 22. That whoever ſhall ſue for, or exe. 
cute any Licence, Diſpenſation, or Faculty, 
from the See of Rome; and by 28 H. 8. 16. 
(by which Bulls, Briefs, Ec. heretofore ob- 
tained from Rome, are made void) That 
whoever ſhall uſe, alledge, or plead, the 
ſame in any Court; unleſs they were con- 
firmed by that Statute, or afterwards by the 
King, ſhall incur the like Penalty. Vide 
2 Lev. 251. By 15 Eliz. thoſe who pur- 
chaſe any Bulls, Ec. from Rome, Gc. are 
guilty of High Treaſon ; but thoſe antient 
Statutes ſtill remain in Force; and it is in 


the Election of the Crown to proceed either 4 
upon them or 13 liz. as in Da. Cuſt A 
Præmunire, alſo by the ſaid Stat. 13 Hias E 
Aiders, Comforters, and Maintainers 0 F 
ſuch Offenders, after the Offence, to tht * 
Intent to uphold the ſaid uſurped Povel, he 
incur a Præmunire. Hawk. Pl. Cro. Prom 1 


mre. | 
2. As to how Offences of this Kind, Fre 
munire, ſhall be puniſhed, it is to be obſer- 0b 


ved that moſt of the Statutes of Rn Cor 
- | re 


Jura Eccleſiaſtica. 
refer the Puniſhment to the Statute 16 R. 2. 
4 5, which enacts, that thoſe who offend 


of the King's Protection, and their Lands, 


feired to our Lord the King: And that they 
be attached by their Bodies, if they may be 
found, and brought before the King and 
his Council; there to anſwer to the Caſes 
eforeſaid ; or that Proceſs be made againſt 


dem by Præmunire facias, in Manner as is 
r erdained in other Statutes of Proviſors. 
by Hawk. PI. Cro. Pramunire, Sect. 45. Inaſ- 
| much as this Statute expreſly ſaith, That 
1 the Offenders ſhall be out of the King's Pro- 
b. tection, and alſo Stat. 25 E. 3. Stat. 5. c. 22. 
at dad further added, That any one might do 


he vith a Purchaſer of Proviſion, therein pro- 
libited, as with the King's Enemies, and 
the dat he who ſhould offend againſt ſuch an 
ide! ne in Body, Lands, or Goods, ſhould be 
excuſed, It was formerly holden, That one 
tainted in a Præmunire, might lawfully be 
ſlain by any one as the King's Enemy, and 
he later Opinion ſeems to have diſapproved 
this Severity ; however it is exprefly en- 
ed by 5 Eliz. Par. 21, 22. That it ſhall 


011% 
oft be lawful to kill any Perſon attainted in 
he i Premunire, Oc. but however the Law 


May ſtand in relation to the Perſons within 
lie Exception of this Act, it is certain that 
10 Perſon whatſoever attainted of any Præ- 
"re, can bring an Action for any Injury 
Watſoever; and that no one knowing him 
* guilty, can with Safety give him Aid, 
omfort, or Relief. Hawk. Pl. Cro. Præ- 


againſt the Purport thereof ſhall be put out 


ind Tencments, Goods and Chattels, for- 


wut of the Protection of the Laws; but 


o. J. | of 4 munite, 
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munire, Sect. 45, 46,47. Vide 1 If. 140, 
3 Inſt. 126, 128. 12 Co. 68. Bra. Abr. O. 
ron. 197. Stat. 1 Flix. 1. Par. 39. | 

3. By 16 R. 2. 5. both thoſe who ſhall 
purſue, or cauſe to be purſued in the Court 
of Rome, or el{ewhere, any Proceſſes, or In- 
ſtruments, or other 'Ihings whatſoever, 
which touch the King, againſt him, his 
Crown, and Regalty of his Realm, and alſo 
thoſe who ſhall bring, receive, notify, or 
execute them, they and their Abettors, G. 
ſhall be put out of the King's Protection, 
Sc. Hawk. Pl. Cro. Præmunire 15. 


( 

4. It hath been reſolved that thoſe gene- 
ral Words in the Statute 16 R. 2. 5. That ; 
all Lands and Tenements ſhall be forfeited, il 
extend to Lands intailed, after the Death of f 
the Offender. Hawk. Pl. Cro. Præ munire, R 
Sec. 48. Marg. 1 Int. 130. 3 Inf. 120.0 
2 Lev. 169. vne bes Livres, & q. 5 
Ls t 

3. Defendants to be reftrained by Writs Ma. n. 
datory from defending there. Wc 
If one ſue another on Title of Colluſion, þ 
to any Prebend out of the Realm, he ma +. 
have his Prohibition, and the King ſhall 0 
have a mandatory Writ to him ſo ſued out n 
of the Realm, commanding him upon Fang . 
of Forfeiture of all which he can forfcitgl 4, 
that he go not out of the Realm, to anſve of 
it, of which the Cognizance belongs to w 7 
King's Court; and alfo the King way as I 


a Mandamus to a Prebendary ſued out d 
the Realm, for Title of his Prebend, to PF 


liibit him, on Pain of Impriſonment 15 


Jura Eccleſiaſtica. 


Forfeiture, ut ſupra, that he go not out the 
Realm, nor anſwer by his Procurator, or 
otherwiſe, Sc. Fitz. Nat. Br. 44. H. 


2. For derogating from the Sove- 
reignty, Authority, and Furiſ- 
diction of the Superior Temporal 
Law and Courts. 


. A is ſued in the Spiritual Court for 
* 


Maintaining that it is lawful for 
Secular Judges to convene before them and 


proceed againſt Clerks for Offences againſt 


the Peace, and that the Exemption of the 


Clergy from the Secular Juriſdiction, is not 
founded upon the Law of GOD: The Pro- 
ſecutors and Abettors of this Suit incur a 
Premunire, and ſo do the Judges of the 


Spiritual Court who retain the Cauſe. Fenk. 


198. 


2. If the Eccleſiaſtical Court excommu- 
nicate one for Treſpaſs or other Temporal 
Concern, a Præmunire lieth againſt both 


Judge and Party; for that the Crown may 
ole great Advantage, which he might have 
bad from ſuch Suits being in his Maje- 
ty's Temporal Courts; and the Party is 
njured by being in ſuch Caſe, called before 
tne Eccleſiaſtical Courts to anſwer before 
them of ſuch Things, as belong to the Laws 
of the Realm. Doc. & Stud. lib. 2. cap. 32. 


Vide for bolding Plea of Matters cognizable 
a Law. 


K k 2 3. Main- 
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every ſuch Perſon being lawfully convicted 


againſt another Subject, the King command- 


Jura Eccleſiaſtica; 


3. Maintaining the Pope's Power, 


I. B* the Statute 1 Eliz. it is provided, 

That none ſhould by Printing, Wri- 
ting, or Words, maintain or defend the 
Spiritual Juriſdiction of any foreign Prince, 
Prelate, c. within this Realm, and that 


by the Courſe of the Common Law, ſhould 
for the firſt Offence forfeit all his Goods and] 
Chattels, and if ſuch Goods and Chattelsf 
thould not be worth 20 J. then he ſhould be 
impriſoned for a Year, Sc. 4 Inf. 331. 

2. Maintaining the Pope's Power is made] 
a Premunire upon the firſt Conviction, and 
High Treaſon upon the Second. Hawk. Pl. ( 


Cro. Premunire, Set. 23, | 
3. Tempore E. 1. One of the King's Sub- 
jects bringing in a Bull of Excommunication Ml p,, 


* 


ed he ſhould be executed as a Traitor, ac 
cording to the antient Law; but as that 
Law had not been of long Time put in Exe- 
cution, the Chancellor and Treaſurer kneel 
ed before the King, and obtained Grace fot 
the Offender, ſo as he was only baniſhed 


And as he adjudged it Treaſon to bring Wi the 
Bulls of Excommunication, ſo he held i vit 
high Contempt againſt the Crown, to bring 1 
in Bulls of Proviſion, or Briefs of Citation 
and accordingly the Law was ſo declared 
Anno 25 of his Reign, which was the firl 
Statute made againſt Proviſors. Da. 95. 4. 
4. If the Publiſhing a Bull of the Pope . 


Excommunication, againſt a Subject 1 
Ca! 


*» ͤ 


Jura Eccleſiaſtica; 


Realm was. Treaſon at Law, as was adjudg-' 
ed in the Reign of E. 1. 2 fortiori, it muſt 


be Treaſon in the higheſt Degree to publiſh 


4 Bull againſt the Sovereign and Monarch 


herſelf, as was that of Pope Pius Quintis, 
in Queen Elizabeth's Reign, againſt her 


Majeſty, to withdraw the Queen's Subjects 


from their natural Loyalty and Allegiance 
to their Sovereign, and which ſo juſtly oc- 


caſioned the Statute, which was enacted 


amo 13 of that Queen's Reign. Vide 5 Ch. 
fo. 34, 355 36, 37. Vide Suing to the Court 
F Rome. e 


4. Maintaining Popiſh Seminaries. 


1 to the Maintenance of a 


Popiſh Seminary is made a Præmunire 


by 2) Eliz. 2. Par. 6. Hawk. Pl. Cro. Title 


Premunire 26. 


5. Receiving. Books againſt the 


Religion of the Church eftabliſhed. 


'E who receives Books which are writ- 

ten againſt the Religion eſtabliſhed in 
the Kingdom, and ſhews them to others 
with Comments of them, runs into a Præ-— 
Minire by the Statute 4 Eliz. 4 Leon. 240. 


6. Bringing in Agnus Dei's, &c. 


. 1 bringing in Agnus Dei's is made 
a Præmunire by 13 Els. 2. Par. J, d. 
xy by 
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ſed or worn in any wiſe; or if any one ſhallff 


Oc. he ſhall incur a Præmunire, and ſo ſhall 


having any Offence in that Act declared 


ſo ſignified to them, they incur a Prem 


Jura Eccleſiaſtica. 
by which it is enacted, That if any onel! 
ſhall bring into the Realm Agnus De; M 
Croſſes, Pictures, Beads, or ſuch like ſuper. 
ſtirious Things, pretended to be hallowed 
by the Biſhop of Rome, Ec. and ſhall deli. 
ver or offer the ſame to any Subject to elf 


receive the ſame to ſuch Intent, and not 
clear himſelf by diſcovering the Offender; 


a Juſtice of Peace in the ſame County, who 


unto him, ſhall not declare it to a Privy 
Counſellor within ſixteen Days. Hawk. Pl. 
Cro. Tit. Premunire, Sed. 24, 25. 


7. Refuſing to cleft or conſecrath 
Biſhops, &c. 


1 E Offence of Refuſing to elect orf 
conſecrate the Perſon nominated by 


the King to a Biſhoprick is made Præmunite « 
by the Statute of 25 H. 8. 28. by which it 8 
is enacted, That if any Dean and Chapter 
refuſe to elect the Perſon named in the e 
King's Letters for a Biſhoprick, and to cer- K 
tify ſuch Election to the King within twenty 10 
Days after the Licence ſhall come to their ſy 
Hands, or if any Archbiſhop, or Biſhop, z. 
after ſuch Election (or Nomination by the 0 


King in Default thereof certified unto them 
by the King) ſhall refuſe, within twenty 
Days, to confirm and conſecrate the. Perſon 


nire. Hawk, Pl. Cro. Premunire, Set. 22. 


12 C9. 39. 3 


Jura Eccleſiaſtica. 


8. Exerciſing the Juriſdi tion of a 
Syffragan, without Authority. 


2 the Juriſdiction of a Suffragan 


gutute 26 H. 8. 14. which ſets forth at 
krge for what Towns ſuch Suffragans may 
te nominated by the Kipg to a Biſhoprick, 
aid alſo how they may be nominated, con- 
ecrated and commiſhoned. Hawk. Pl. Cro. 
premuni ne, Sect. 21. 


lating to religious Houſes. 


Y Statute 1 & 2 Ph. & Mar. Whoſoever 
ſhall by any Proceſs obtained out of 
any Ecclefiaſtical Court, within or without, 
the Realm, by Pretence of any Eccleſiaſti- 
al Juriſdiction or otherwiſe, contrary to 
the Laws of the Realm, inquiet or moleſt 
any Perſon, Ec. for any Manors, Oc. Par- 
cel of the Poſſeſſions of any Religious 
Houſes, Oc. ſhall incur the Danger of the 
Act of Premunire, in Anno 16 R. 2. See 
allo the Statute 25 H. 8. which alſo hath 
Reference to the ſaid Act of Premunire, 
6R. 2. 2 Iuſt. rea. 


Kk 4 Io. Maiu- 


without Appointment of the Biſhop of 
the Dioceſe is made a Præmunire by the 


9. Intermeddling with Matters re- 
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10. Maintaining the ſham Right 


of the pretended Prince of Wales, ;. 

| me 

T is enacted by the 6 Annæ J. That if Ste 
any Perſon ſhall malitiouſly and dired- an 

ly, by Preaching, Teaching, or adviſed 6: 
ſpeaking, declare, maintain and affirm that be 
the pretended Prince of Wales hath any V. 
Right or Title to the Crown of theſe ! 10 
Realms, or that any other Perſon or Per- 
ſons hath or have any Right or Title to the th 
{ame, otherwiſe than according to 1 Mil. 10 
& Mar. 2. and 12 Will. 3. & 2. And the be 
Acts then lately made in England and Scot- G 
land, mutually for the Union of the two Wl . 
Kingdoms; or that the Kings or Queens of Wl fa 
this Realm, with the Authority of Parlia- WM D 
ment, are not able to make Laws to limit WI ar 
the Crown and Deſcent, E9c. thereof, ſhall WM aj 
incur a Premunire. Hawk. Pl. Cro. Præmu- Wi 
mire, Sect. 44. n 
t 

| | | | (( 

11. Refuſing the Oaths, &c. a 

| Te t 

1. General to them. a 

| a 

I. Efuſing the Oaths is made a Prem- Ne 
| nire by ſeveral Statutes; for by Wi | 
1 Eliz. 1. Par. 19. it is enacted, That all 
Eccleſiaſtical Perſons, and all Eccleſiaſtical Wi 
and Temporal Officers, and all Perſons ha- Will : 
ving the King's Fees or Wages, and by Wil ! 
Par. 26. That all Perſons taking Orders or | 


any Degree within any Univerſity wich 
this 


8. 


5 


Jura Eccleſiaſtica. 

his Realm, ſhall take the Oath of Supre- 
macy, under Pain of loſing their Benefices 
and Offices; and it is further enacted by 
5 Eliz. 1. Par. 5. That all Perſons above- 
mentioned who are required by the ſaid 
Statute 1 Eliz. 1. to take the ſaid Oath, 


and all School-Maſters publick, and private, 


G. ſhall take the ſaid Oath in open Court, 


before they ſhall be admitted to any ſuch 


Vocation, or Office, Cc. and if they belong 
not to any ſuch Court, Speaking of the Inns 
of Court, and Courts of Fuſtice, That then 
they ſhall take the ſame before ſuch Perſon 
15 ſhall admit them to ſuch Vacation, Gc. or 
before Commiſſioners appointed under the 


Great Seal, Oc. And it is further enacted, 


Par, 6. That any Biſhop may tender the 
laid Oath to any Spiritual Perſon within his 
Dioceſe, as well in Places exempt, as others, 
and by Par. J. That Commiſſioners may be 
appointed by the Lord Chancellor to tender 
the ſame to ſuch Perſons, as by their Com- 
miſſion they ſhall be authorized to tender it 
to. And by Par. 8. That if any Perſon 
compelled by either of the ſaid Acts, or 


appointed by the ſaid Commiſſioners, to 


take the ſaid Oath, ſhall refuſe to take it on 
a Tender thereof, ſhall incur a Præmunire; 
and by Par. 9. That ſuch Refuſal ſhall be 
certified within forty Days before the King 
in his Court of King's Bench, by thoſe who 
tave Authority to tender the ſaid Oath, un- 


der the Pennlty of One hundred Pounds, 


and that the Sheriff of the County wherein 
the ſaid Court ſhall fit, may impanel a Jury, 
who ſhall. inquire of ſuch Refuſal in ſuch 
Manner as if it had happened in the fame 

County. 
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one is to be of the Quorum, might tende 


uire, Femes Covert excepted. By the Sta- 
tute of the ) Fac. 1. 6. Par. 2, 26, 2). 


ever above Eighteen, being in that Act men- 


Baron or Baroneſs of Eighteen, and any 


Jura Eccieſiaſtica. 
County. Hawk. Pl. Cro. Præmunire, ge 
27. | 
2, By Stat. 3 Fac. 1. 4. Par. 13, 14. A 
Biſhop, or two Juſtices of Peace, Bund 


the Oath of Obedience therein preſcribed te 
any Perſon above eighteen, being under the 
Degree of Nobility, and convicted or indi 
ed of Recuſancy, or not having received 


the Sacrament twice in the Year paſt, and l 
and alſo to any ſuſpected Stranger who ſhallf fl 
not purge himſelf upon Oarh ; and ſhall cer-W ; 
tify the Names of ſuch, as take the fad 
Oath, to the next Quarter-Seſſions where the : 
ſame ſhall be again tendred; and if the ſaid q 
Perſons, or other Perſon whatſoever of the ; 
Age of Eighteen, other than Noblemen ora 
Noblewomen, ſhall there refuſe, they incur 5 
a Premiunire, Femes Coyert excepted, who 
ſhall be committed till they take it. By 
Par. 41. The Lords of Council, in ke; 
Manner, may tender the ſaid Oath to any 
Nobleman or Noblewoman, of the Age of ill 


eighteen, who on refuſing incur a Præmu- 


All Perſons whatſoever, as well Eccleſiaſti- 
cal as Temporal, of what Eftate, Dignity, 
Pre-eminence, Sex, Quality or Degree ſo- 


tioned and intended, ſhall take the faid 
Oath; and any Privy Counſellor, or Bi- 
ſhop, within his Dioceſe may require an} 


two Juſtices of the Peace, whereof one to 
be of the Quorum, may require any other 


Perſon of that Age to take it; and if any i 
| Perſon 


Jura Eccleſiaſtita. 
perlon of or above the ſaid Age and De- 


Council, whereof the ſaid Chancellor, Oc. 
o be one, ſhall require the ſaid Perſon to 
uke the faid Oath. And if wo Perſon of 
the ſaid Age, and under the ſaid Degree, 
hall be preſented, Ec. for not coming to 
(hurch, Sc. or if the Miniſter, Sc. ſhall 
complain to any Juſtice of Peace, Cc. and 
the Juſtice ſhall find cauſe of Suſpicion ; 
then any one Juſtice of the Peace ſhall re- 
quire ſuch Perſon to take the ſaid Oath, Oc. 
ind they refufirig, on Tender of the ſaid 
0ath, ſhall be bound over to the Aſſizes, or 
belfions, where if they refuſe again, they in- 
cur a Premunire: And Par. 27. all ſuch Re- 
fulers are diſabled to execute any Publick 
Place of Judicature, or bear any other Office, 


rial Function, or to practice the Common or 


beef. 3), 38, 39. | 
2. By the 1&2 I. & M. the Oath of Su- 


premacy and Obedience, preſcribed by theſe 
Acts, were abrogated, and another Oath 
and Declaration ſubſtituted in their Room, 
for the Form whereof, ſee Hawk. Pl. Cro. 
Premunire, Se. 41. And by Par. 3. 45. all 
Perſons required to take, or authorized te 
tender, the ſaid abrogated Oaths, or either 
of them, are in like manner required and 


and Declaration, under the ſame Penalty, &c. 
Hawk, Pl. Cro. Set. 42. 


2, Con- 


ee ſhall be preſented, Ec. for not coming 
o the Church, Ec. then three of the Privy 


(being no Office of Inheritance or Miniſte- 


Civil Law, Sc. Hawk. Pl. Cro. Præmunire, 


authorized to take and tender the ſaid Oath 
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2. Conſtructions on the ſeveral Statutes an; 
Certificates, E9c. 


1. The Obligation to take the Oath con 
tinued after the Death of Queen Elizabeth 
though the Statute doth not name her Suc 
ceflors; and the like Reſolution hath been 
made in relation to the Oaths appointed b | 


the ſubſequent Statutes. Hawk. PI. Cr, if An 
Præmunire, Sect. 28. See Raym. 212. 1 n (ied i 
171. 2 Keb. 825. 1 Lega 
2. In the Conſtruction of theſe Statutes iti vthout 

| hath been reſolved that the Juſtices of Peace, P! 
Sc. may ſend their Warrants, to bring 
ſuch Perſons before them; but they cannot 
authorize the Conſtable to break open the 1 
Doors to take them. Hawk. Pl. Cro. Præ- 
munire, Sect. 40. 

3. That in the Commiſſion Authorizing D 
Perſons to tender the ſaid Oath, a general 
Deſcription of the Perſons, to whom to be Wen a 
tender'd, is ſufficient without Particularizing WW 1077s 
them by Name. Hawk. PI. Cr. Premunire, I 2) F. 
Sect. 29. See Raym. 445. Subjec 

4. If the Perſon who tendred the Oath, vhere 
as Biſhop, was not a Biſhop at the Time, the WI Kings 
Defendant may give it in Evidence upon the ment 
general Iſſue. Hawk. Pl. Cro. Premunire, WI be wa 
Sect. 3o. vide Dy. 234. Pl. 15. ata D 

 Quere who a Biſhop to ſuch Intent. at W 

5. The Oath muſt in Subſtance be taken {WI Proc 
in the very Words expreſſed in the Acts, Prote 
and cannot be qualified with any Reſerve lis | 
whatſoever: Yet it hath been reſolved, that 115 


to uſe the Word, Conſcience, inſtead of, i 
3 — my | 


Jura Eccleſiaſtice. 


i Conſcience, or Sea of Rome, inſtead of, 
ſv of Rome, makes no material Variance. 
rk, Pl. Cro. Premunire, Seft. 31. vide 
Bu. 19), 198. 1 Ven. 172, 113. | 
6, The Certificate of Refuſal of the ſaid 
Oath made to the Judges of the Court of 
King's Bench by Name, and not to the King 
in his ſaid Court, is ſufficient, within the 
Meaning of the Statute. Hawk. PI. Cro. 
Premunire, Sect. 32. vide Raym. 445. | 
. An Eccleſiaſtical Perſon is well de- 
ſcribed in ſuch Certificates, by the Addition 
of Legum Dr. & Sacris Ordinibus Conſtitutus, 
 vithout adding Clericus, Cc. Hawk. Pl. Cro. 
premunire, Sect. 33. vide Dy. 234. Pl. 15. 


12. For holding Plea of a Matter 
cognizable at Law. | 


Dr from the King's Common 
Law Courts was an high Offence 
even at Common Law, and is made a Præ- 


munire by many Ancient Statutes ; for by 


27 E. 3. 1. & 38 E. 3. of Proviſors, if any 
Subject draw any out of the Realm, in Plea 
vhereof the Cognizance pertains to the 
King's Court, or of Things, whereof Judg- 
ment be given in the King's Court, he ſhall 
be warned to appear, c. in proper Perſon, 
at a Day containing the Space of two Months, 
at which, if he appear not, he and his 
Proctor, Sc. ſhall be put out of the King's 
roteCtion, his Lands, and Chattels forfeited, 
his Body impriſoned and ranſomed at the 
King's Will, Sc. Hawk. Pl. Cro. Præmu- 


tre 14. | 
2. When 
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6. It we 
gecleſiaſti⸗ 
of Teſtan 
he Party 
law. 3 


Jura Eccleſiaſtica. 
2. When the Suit in the Spiritual Cor 
is of a Lay Matter, or any thing whit 
belongeth not to the Spiritual Court, a Prem 
nire lieth, as of Debt againſt Executors « 
ſimple Contract, or pro Læ ſione Fidei, on Pre 


miſe to pay 100. at ſuch a Day. By, A „ Whk 
Præmunire 16 Dr. & Stad. lib. 2. c. 24. c. MMwvion, < 
3. It was adjudged by the whole Cour he Part) 
That a Suit in the Eccleſiaſtical Court within, dire 
the Realm for a Temporal Cauſe, was ii Rb. N 
the Cafe of a Præmunire. 3 Inſt. 120. 8e zainſt tt 
12 Co. 60, 61. | ame, an 
4. At a Convocation holden 22 H 8. th do. 1dem: 
King being by the Clergy acknowledged suf fr him! 
preme Head of the Church, after this (viz tro Com 
24 H. 8. it appears that the Stat. of Prem rogation 
ire remained in Force againſt Eccleſiaſtical ive an 
Judges, for holding Plea of Matters deter proceed, 
minable at Law. See 3 Inſt. 121. = of the! 
5. If the Spiritual Court excommuricatè to the C 

a Man for Debt, Treſpaſs, or other Matter Oficial: 
belonging to the King's Crown, and to his 8. Tt 
Royal Dignity ; in this Caſe the Spiritual Proms 
Court exceedeth it's Power, in that they and of 
hold Plea of ſuch Matter, and the Party Ist. 1 
may, if he will, thereupon have a Premi- 9. In 
nire againſt both the Party who ſued him, WW Chaſe, 
and the Judge; for by ſuch Means the King Vacatic 
may loſe great Advantage which might * Com 
grow to him, if Suits had been taken in his WW King, & 
Courts according to his Laws, and the Party . 10. 
is injured by being called before the Eccle- WW if the | 
ſiaſtical Court to anſwer before them of fuch WEN nunire 
Things as belong to the Laws of the Realm. In: 
Dr. Es Stud. lib. 2. cap. 32. the R 
| ; Wells, 


4 6. It 


Jura Ectleũactita. 
6. It was reſolved that he who ſued in the 


gecleſiaſticr! Court for Forgery of a Will, 


4 Teſtament, incurs a Præmunire becauſe 
de Party grieved might have his Remedy at 
law. 3 Inſt. 121. | 7 

1, Where the Biſhop holds Plea of an Ad- 
wyſon, of a fourth or third Part thereof, 
he Party Defendant may have a Prohibi- 
jon, directed to him, in ſuch Form as in 
fizh. Natura Brevium 40 D. and another 
gunſt the Party, that he follow not the 


ame, and may have an Attachment if he 


4. Jdem. And the King may have his Writ 
for himſelf, though the Plea be between 
mo Common Perſons; for the Suit is in De- 
ropation of his Crown, and the King may 
ſue an Attachment thereupon, if they will 
proceed, Cc. and in the Time of Vacation 
of the Biſhoprick, the Prohibition ſhall be 
tothe Guardian of the Spiritualties, & eius 
Oficiali & Commiſſario. Fitzh. N. B. 40 E. E. 
8. The Biſhop of Bangor was attaint in 
Premunire for holding Plea of an Advowſon, 
and of Tithes ſevered from the Nine Parts. 
3 Inf. 122. Dr. & Stud. lib. 2. c. 23. 

9. In Caſe of one's chaſing in the Park or 
Chaſe, belonging to a Biſhoprick, in time of 
Vacation of the Biſhoprick, the Remedy is 
u Common Law by the King's Writ for the 
King, Se. Fitzb. N. B. fo. 112. G. H. 
10. In Caſe of Debt on Simple Contract, 
if the Eccleſiaſtical Court interfere, a Præ- 
nunire lieth. Litt. Bro. 11. Caſe 57. 
11. Barlow Biſhop of Bath and Wells in 


the Reign of E. 6. deprived the Dean of 


Wells, which Deanary was a Donative, and 
Cy thereby 
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thereby incurred the Danger of a Premunire 


2 Inft. 122, Vide Bro. Premunire 21. ges 
the Biſhop of Norwich's Caſe with the Mayor 


of Thetford, and many other Caſes. 

12. Where a Clerk ſues in the Court of 
Rome, tho' for a Spiritual Matter, where he 
might have Remedy in this Realm in the 
Court of his Ordinary, he is within the Cafe 


of a Pramunire ; car trahit in placitum extra 


Regnum. Bro. Abr. Præmunire, 9. 


2. For holding Plea of Matters 
determinable in the Temporal | 


Courts. 


1. In Courts of Law. 
2. In Courts of Equity. 
I. At Law. 
I. Of Chattels, Debts, Lay Fees, &c. 


1. JF the Vicar ſue the Parſon impropriate 

for Damages for felling Trees growing 
in Cæmeterio, a Prohibition ſhall be granted; 
becauſe if the Trees belong to him, he might 


have Treſpaſs at Common Law. Mich. 
13 Zac. B. R. Bellamy's Caſe, Prohibition 


granted, Rol. Abr. Premunire fo. 311. Caſe 2. 


2. Spendloe, a Norfolk Parſon, ſued Sir 


William Smith of Efſex, Executor of Smit 


the laſt Incumbent, in the Arches for Dila- 


pidations, and (inter al“) there was a Que- 
ſtion about a Leaſe for Years, which was 
alledged to be taken by Sir Willian Smith 
in his own Name, but covinouſly, in Truſt 


4 ror 
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for Smith the Parſon, on which they ſought 
to put Sir Hilliam to his Oath to anſwer 
concerning Covin, for which a Prohibition 
vas granted, qgzoad examining him upon 
Oath concerning the Covin; for though the 


yet the Covin and Fraud is Criminai, and 
the Avowing of it to be bona fide is puniſh- 
able, both in the Star-Chamber, and by the 
penal Law of Fraudulent Gifts; and there- 
fore not to be extorted out of himſelf by 
Oath : Alſo the Expoſition of the Statute 
13 Elix. c. 10. of Dilapidations, and what 
all be Covin, or not, within that Law, 
reſts not in them to judge; bur in the Courts 
of Common Law. Hob. 84. 


as Farmer of D; to contribute to the Re- 


pairs of their Pariſh Church, and alledged 


Parcel of the ſaid Farm to lie in their Pariſh 
and Parcel in the Pariſh of V. another Pa- 
tin; and they alledge a Cuſtom of the Far- 
mers of the ſaid Farm, time whereof, E9c. 
to contribute to the Repairs of their Church 
for all the ſaid Farm, if the Defendant ſays, 
That Parcel of the Lands lies in the Pariſh 
of V. and that he and thoſe, Sc. have uſed, 
time whereof, Cc. to contribute for it to the 
Church of . and not to the Church of S. 
and deny the Preſcription, this ſhall not be 
tried in the Eccleſiaſtical Court, but at Law; 
and therefore a Prohibition lies; for they 
may not try the Cuſtom in the Eccleſiaſtical 
Court, by which the Inheritance is to be 
berpetually charged; and yet it is but, in 
tet, a Denial of the Preſcription. Tin. 
Vol. I. LI 16 Fac. 


Original Cauſe belong to their Cognizance, 


3. The Church-Wardens of the Pariſh of 
5. libelled in the Spiritual Court againſt J. S. 
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for that the Eccleſiaſtical Court cannot try 4 


| Law, fo that the Court Chriſtian was juſtly | 


the Suit is for a real Intereſt ; and therefore 


ſuch Cafe, thongh they would allow the Pleas 


quate and plenary Sentence, as they have #0 


Jura Eccleſiaſtica, 

16 Fac. B. R. The Church-Wardens of 
Stephenage & Green, Rol. Abr. fo. zog. 
Caſe 20. Note, as I conceive, a Prohibition 
would have gone in the preſent Caſe ; not only 


Matter to bind an Inheritance, but alſo, as a 
Cuſtom or Preſcription comes in Queſtion, as 
well as that they may not try the Bounds of a 
Pariſh. 5 

4. The Court refuſed a Conſultation, tho 
the Prohibition was really irregular ; for that 
the Matter was upon a Cuſtom triable at 


prohibited, though not in that due and pre- 
ciſe Form it ought to have been. Yelv. 129. 

5. Baron and Feme are divorced in the 
Eccleſiaſtical Court, for Adultery, a Men{a 
S Thoro & Mutna Cobabitatione, and after the 
Feme ſues in the Eccleſiaſtical Court, for 
a Legacy given to her, and the Husband re- 
leaſes all Actions and this Suit, and all be- 
longing to it, a Plea of this Releaſe is good, 
and a Prohibition ſhall go; if they will not 
allow the Flea; for in ſuch Caſe the Legacy 
is originally due to the Baron and Feme, and 


the Releaſe of the Husband will diſcharge it. 
44 Eliz. Stephens & Tott, Rol. Abr. Probi. 
bition 301, Caſe 11. And, as I take it, alſo 
Equity would reſtrain the Eccleſiaſtical Court iu 


for that they want Furiſdiction to give an ade- 


Power to lay any Terms on the Husband 10 
make Proviſion for the Wife and Iſſue of tbe 
Marriage, Ec. as Equity does, in ſuch Caſes, 
every Day; beſides, as this Caſe is put, 5 


Jura Eccteſaſtica. 
Fut below is improper, for Want of a proper 
party, the Husband not being a Party, and 
| the Wife in ſuch Caſe cannot ſue alone. 
6. A Prohibition lies for ſuing on Colla- 
tion of Scholars to a Grammar-School. Fitz. 
Nat. Br. 40. L. | 
7. Nota; Per Opinionem Omnium Fuſticia- 
riorum Utrinſqg; Nauci, That if one Deviſe 
that his Executor ſhall ſell his Land, and 
that his Daughter ſhall have fo much for her 
Advancement, & fic de aliis, and die, and 
the Executors fell, but will not pay the Le- 
gacies, and the Daughter ſue in the Eccle- 
haſtical Court; yet a Prohibition lieth, be- 
cauſe it is not a teſtamentary Legacy, but 
out of Lands, wherewith Court Chriſtian 
may not meddle. Dy. 151. . Yet 
2 Co. 4. ſeems of contrary Opinion, as the 
Moiety was Aſſets in the Hands of the Exe- 
8 
8. If A. gives a Legacy to B. and makes 
C. his Executor and dies, and then C. dies 
Inteſtate, and D. takes Letters of Admini- 
ſtration to C. and then B. ſues D. as Admi- 
niſtrator of C. for this Legacy, ſuppoſing C. 
when he was Executor to have waſted the 
| Goods of A. a Prohibition lies, becauſe, by 
the Common Law, it was a perſona] Torr, 
for which the Adminiſtrator might not be 
charged. Paſ. 11 Car. 2. B. R, Amend and 
Fitherby, per two Juſtices againſt one, a 
Prohibition granted. Ro. Abr. Prohibition 
$98. O. 3. | 
9. One deviſes 20 J. to his Daughter, the 
Executor gives a 407. Bond, conditioned 
for the Payment of this 20 J. accordingly, 
the Daughter marries a Husband, who ſues 
* moon rhe 
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the Executor in the Spiritual Court, as for 
a Legacy, and the Executor pleads Pay- 
ment, according to the Bond ; and becauſe 
the Eccleſiaſtical Judge would not alloy it, 
the Executor brought a Prohibition on Sur. 
miſe of this Matter; and on Motion for a 
* Conſultation, by Gaudy, Fenner, and Telver- 
ton, Juſtices, the Surmiſe is good; for that 
the Executor by entering into Bond to the 
Daughter for Payment of the Legacy, hath not 
extinguiſhed the Legacy, and hath made the Com: 
20 J. Deviſe, a Debt meerly at Common Law 
Law, and not ſuable in the Spiritual Court, Rot. 
PE, RE Rn ET of C 
To. If a Suit be in the Spiritual Court by of tb 
the Official of a temerarious Adminiſtration, Judg 
by the Defendant of Goods of the Inteſtate, i the 
8.5 a Prohibition lies; elſe they ſhould try they 
the Property of Goods, where he might WI ber 
have had Trover and Converſion, determi- tung; 
nable at Common Law. Rs. Abr. fo. 281. fafti, 
Caſe 53. | Com. 
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1. If one ſue out of the Realm for Debt, 
or other Matter, cognizable in the King's 
Court, a Prohibition and Attachment ma7 
be had therefore. Hitz. Nat. Br. 44. H. 

2. Where one ſues in the Spiritual Court, 
in any Caſe where an Action may be had at 
Common Law, a Prohibition ſhall be grant- 

ed. 1 Bro. Abr. 270. Caſes 6, J. | 

3. If one be ſued in the Spiritual Court 
for any Matter which is remedial in the 
King's Courts, or if the Spiritual Court will 
hold Plea in any Caſe, where they, by 5 

— ing 


Jura Ecclefiaſtica, 


King's Prerogative, and by the antient Cu- 
ſtoms and Uſages of the Realm, ought not 
to hold any Plea, a Prohibition lieth. Dock. 
& Stud. lib. 2. cap. 24. TE 
4. The Eccleſiaſtical Court cannot, even 
by Charter, judge of Things of Temporal 
Cognizance; neither can ſuch Things be 


judged according to. the Rules of the Civil, 
or Canon Law, which is aliad examen, and- 


not competent to the Nature of Things of 
Common Law Cognizance, Oc. Hale's Hiſt. 
Law 32, 33. and therefore Mich. 8 H. 4. 
Rot. 12. coram Rege, when the Chancellor 
of Oxon proceeded according to the Rule 
of the Civil Law, in a Caſe of Debt, the 
Judgment was reverſed in B. R. wherein 


the Principal Error aſſigned was; becauſe 


they proceeded per Legem civilem, ubi quili- 
bet Ligeus Dom. Regis ſui Anglia in quibuſ- 
eng; placitis & querelis infra hoc Regnum 
factis & emergentibus, de Jure tractari debet per 
Communem Legem Angliæ; and although 
King I. 8. 14. Anno Regni ſui, granted to 
the Univerſity a liberal Charter to proceed 
according to the Uſe of the Univerſity, 
(v:2.) by a Courſe much conformed to the 
Civil Law; yet that Charter had not been 


ſufficient to have warranted ſuch Proceed- 


ings, without the Help of an Act of Parlia- 
ment; and therefore in the 13 Eliz. an Act 
paſſed, whereby that Charter was, in effect, 
enacted ; and it is thereby, that at this Day 


they have a Kind of Civil Law Procedure, 


even in Matters that are of themſelves of 
Common Law Cognizance, where either of 
the Parties to the Suit are privileged. Ha. 


Hit. Law, 32, 33. | 
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lies, but of perſonal Matters, aliter. Fitzh, 


lieth to the Party, and another to the Judge, 


the Bounds of a Pariſh, a Prohibition ſhall 


Jura Eccleſiaſtica; 


5. If a Man ſue for a Deviſe of Lands, Bound 
Sc. in the Spiritual Court, a Prohibition ſee al! 


Nat. Br. 43. N. OS 
- 6. If one ſue in Court Chriſtian for a 5. 
Chattel Debt, or Lay Fee, a Prohibition 


and alſo an Attachment ſur ceo. Fitzh. Nat. 1. 
Brev. 40. A. | ; gnare 
| inſtitu 
the ſa 
| | or in. 
Felony, or other capital Crimes, are not the ot 
examinable in the Eccleſiaſtical Courts, no not vered 
for Purpoſes examinable, even there, as in Prohi 
Caſes of Deprivation; and therefore they Fitzb 
may not originally examine ſuch a Crime to 7 
prove a Man Criminoſts, much leſs, when then 
he is fo proved in the proper Court, im- imped 
peach the Sentence in a Court improper ; ſhop, 
but they may build a Sentence of Depriva- ſtitut! 
tion upon ſuch a Conviction, and they are hibiti 
bound by it, and it is dangerous for a Judge there 
Eccleſiaſtical ro come againſt it. Hob. 121. not | 
grant 
tried 
the P 
at L.z 
riam. 
1 
gain 
Erro 
is aff 
ed, 1 
of h 
the 


3 7 Hough in Ordine ad Spiritualia, 


4. Boundaries of Pariſhes, &c. 
If a Suit be in the Spiritual Court to try 


be granted, for they cannot try it. 14 7c. 
B. R. Fiſher and Chamberlayne, reſolved 
Hill. 41 Eliz. B. R. between Piper and 
Barnaby, and a Prohibition was granted 
Hill. 13 Fac. B. R. between Foſter and Hide 
adjudged. Ro. Abr. 291. Probibition, Vide 
Poflea ſub Diviſion Matter, may not try the 
Brains 


Jura Eccleſaſtica. 519 
Bounds of Pariſhes. See alſo Tithes poſtea, 
ſee allo Cuſtom and Preſcription. - 3 08 


5. Where the Matter bath becn determined 
at Law. b 5 
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1. If one recover his Preſentation by 
Quare impedit, and his Clerk is admitted and 
inſtituted, and another Clerk who claims 
the fame Advowſon by Provi ſion of the Pope, 
or in. Court Chriſtian to avoid and amove 
the other Clerk, the Patron who hath reco- 
vered his Preſentation, Sc. ſhall have a 
Prohibition to the Judge to ſurceaſe, Ec. 
Fitzh. Nat. Breu. 42. C. D. E. e 
2. If a Biſhop pretending a Lapſe, and 
then the Patron preſents, and in a Snare 
impedit recovers, and bas a Writ to the Bi- 
ſhop, and before his Preſentee hath his In- 
ſtitution ſealed, the Archbiſhop ſends his In- 
hibition that he ſhall not be inſtituted; and 
there upon the Arches Sentence that he ſhall 
not be inſtituted, a Prohibition fhall be 
granted ; for they may not try what was 
tried at Law before, and draw in Queſtion 
the Recovery ; for at that Rate a Recovery 
at Law would be but of little Avail. Hz. 
14 fac. B. R. Fletcher and Baker, per Cu- 
ram. Ro. Abr. Prohibition 294. Caſe 15. 

3. If one recover in a Qyare impedit a- 
gainſt the Incumbent, whereupon he brings 
Error in Banco Regis, where the Judgment 
is afirmed, and a Writ to the Biſhop grant- 
ed, for the Recoverer, and by Force there- 
of his Clerk is admitred and inſtituted by 
the Biſhop, and after the Metropolitan 

| — grants 
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in Diſcharge of the Payment of Tithes in 
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4 

ants an Inhibition to the Archdeacon, not peſend⸗ 

to induct him, a Prohibition may be grant- 122, 12 
ed; becauſe it appears apparently that it is WM 6. 1f : 
for Delay, Trin. 15 Fac. B. R. Marrey the Bent 
and Sir H. Wallop for the Church of Lang- 7.8. 0 
horn in Cornubia. A Prohibition granted. riſhione! 
Ro 89 3343. Coſe T— | Firon 
4. A Prohibition was granted from the lawry a 
Common Pleas to the Spiritual Court, upon 7.8. tl 

, Diſcharge of Payment of Tithes, in the becauſe 
Hands of the Abbot upon the Statute WM they m 
31 H. 8. and on Iſſue joined the Cauſe was Wright, 
tried at Bar; and on full Evidence the ed acce 
Plaintiff was nonſuited, and a Writ of Con- Ab. Pro 
ſultation awarded; and after the Conſulta. WM Se 
tion the Flaintiff here pleaded the ſame Plea WM 074i 


Court Chriſtian, which was alledged in the 
Prohibition, and which Plea the Spiritual 
Judge accepted, and proceeded to..try.the 

me there; and the Court was moved for 
the Parſon to have a Prohibition to the Spi- 


ritual Judge that he ſhould not admit of this 1. I 
Plea, which had been once tried here, and ind in 
which meerly appertained to the Judges of on his 
the Common Law to determine, which was tion fr 
granted by the Court; for the Trial at the have a 
Common Law and the Conſultation upon it or Cha 
is final in this very Suit, and upon that Li- x ſuec 
bel. Hob. 286. Ro. Abr. fo. 3 19. O. The Comm 
ſame, or the like Caſe. poral ( 

5. Thomas Stoughton, Parſon of N. in H n eith 
folk, brought a Præmunire ſur le Stat. 20 E.3. any ſu 
for ſuing in the Court of Audience of the 1 
Archbiſhop of Canterbury, to impeach A it of ! 
Judgment at Law given in Ozare impedit ant, 
before the Juſtices of Aſſize in Hot, the Wi the Pl 


De- 


Jura Ecclefiaſtica. 

| Defendant pleaded Not guilty, Oc. 3 Inſt. 
122, 123. 1 Co. 139. 

6. If a Parſon of a Church be outlawed, and 
the Benefit of the Outlawry be granted over to 
'$. who receives the Tithes of the Pa- 
iſhioners, and then the Parſon ſues the Pa- 
iſhioners for the Tithes who plead the Out- 
wry againſt him, and the Grant over to 
7. & the Farmer, a Prohibition lies here; 
tecauſe it is a Matter of Record, which 
they may not try. Mich. 9 Car. Bucley and 
Wright, per Curiam, and a Prohibition grant- 
ed accordingly to the Court of Tork. Ro. 
0. Probibition, O. Cafe . 
Bee ante ſub hoc Tit. Ne 3. Though iz 
Ordine ad Spiritualia. 3 95 


6. Where Suit pending both at Law, and an 
 Bqwiiy, the Spiritual Court, at the ſame 
Time, for the ſame Matter. | 


1. If one be ſued in the Common Pleas, 


and in Court Chriſtian, for the ſame Cauſe, 


on his Application he may have a Prohibi- 


ton from the Common Pleas. But one may 
bare a Prohibition out of the King's Bench 
or Chancery on Surmiſe, ſuggeſting that he 
b ſued in Court Chriſtian, Br a Matter of 
Common Law Cognizance, or for a Tem- 
poral Cauſe, Ec. tho? he be not really ſued 
n either of theſe Courts, or elſewhere, for 
any ſuch Cauſe. Fitz. Nat. Br. 43. G. H. 
2. If one ſue a Quare impedit, and deliver 


It of Record, as he may, and the Defen- 


Gant, or his Clerk, ſue a Citation againſt 
tne Plaintiff's Preſentee, the Plaintiff ſhall 
have 
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FM. 
have a Prohibition in the Common Pleas be., 
fore the Return of IO, —— Wh 
dit; for that it appears of Record fuch Sa 5. Th 
impedit is pending. Ftzh. Nat. Br. 43.1. um 440. 
1 8 gta, quit 
VVV w placit 
5. Where the Party is ſued in the Ecclefa. 
feiical Court for Acts done in the Tempural Vid 
Courts. IS Sand: 
| 1 156 | ſpoken 
t. Men are {worn to give Evidence on 2 
certain Inqueſt, and do ſo; whereupon cer. 
tain Perſons are indicted, if they who are 8. 7 
To indicted ſue the Evidence in Court Chi- ti 
75 for Defamation, a Prohibition ſhall go, M 
itz.” Nat: Br. 42, F. _ See:12 Co. 43. [a 
2. If A. ſue B. in the Eccleſiaſtical Court, I | Cen. 
for ſaying ſhe lived incontinently with C 
H. ſhall have a Prohibition, upon Suggeſtion WM 1. If 
that he was produced before a Juſtice of Ar ( 
Peace, where he gave Evidence that the bull fro 
faid C. had confeſſed to him, that A. lived latter“ 
incontinently with him; for it was but as {Wury to 
Evidence. Paſ. 11 Fas. B. R. Berry and Courts 1 
Miles, a Prohibition granted. Ro. Abr. Pro- WMWibition 
bi hitiou, fo. 303. Caſe 3. See 12 Cv. 43, iritual 
3. If a Man be indicted in a Leet /ur ritual 
Statute of Drunkenneſs, and F. & gives &- WMWOfcers, 
vidence there againſt him, that he was {iter Co 
drunk; whereupon he ſues F. S in the Ec: 7eru/ 
cleſiaſtical Court, a Prohibition lieth, Mich. N icar of 
12 Fac. Anfield and Feveril. Ro. Abr. Pe- Uubibiti 
hihitian, R. Caſe 7. See 12 Cv. 43. 2. Th 
4 If a Man be indicted for Keeping à H the \ 
Bawdy-Houſe, and for this the Party bel En its or 
in the Court Chriſtian, a Prohibition lie. I Lempor 


Mich. nent 4. 


Jura Eccleſiaſtica- 523 
Wd. 10 Fac. B. R. Ro. Abr. Probibition, = 
L. Caſe 6. See 12 Co. 43. 

z. The Rule is, uod nom eff Juri Con ſo- 

um quod quis pro aliis que in Curiis noſtris 

gia, quorum Cognitio ad nos pertinet, trahitur 

i placitum in Gur. Chriſtian”. 12 Co, 43. 


Vide poſtea The Matter, In Caſes of 
Yander, who may ſue for and alſo, by whom 
ſpoken, Men of Profeſſion. | 


8, Thongh the Court granting the Probibi- : 
tion, &c. bath not Furiſdiction of the 
Matter in Suit, nor can determine the 
_ 4: TTY, 07s 

1. General. 


1. If a Man ſue before the, Pope's Col- 

kor (who hath Power given him by a 
Dall from the Pope to hold Plea) for a 
Matter Spiritual, which belongs ta the Ordi- 
ary to determine, though the Temporal 
Courts may not hold Plea of it, yet a Pro- 
lidition lies; becauſe the King hath Judges 
piritual who have Juriſdiction to determine 
ritual Matters: As Archbiſhops and their 
(ficers, Deans, and other Miniſters, and 
aber Conſervators of Privileges, as S. Fobn's 
Jeruſalem, and others. 2 H. 4. 10. The 
Vicar of Saltaſpe's Caſe adjudged. Ro. Abr. 
J we.  ._ .. 

2. Though the Court hath Power both 
f the Will and the Matter demanded, yet 
n its original Nature the Will it ſelf was 
Temporal, as appears by 2 R. 3. Teſta- 
nent 4. and Things which go in Abridg- 

| ment 
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524 Jura Eccleſiaſtica, 
| ment of the Common Law ſhall be take 


ſtrictly, and ſhall not be favoured in Con. 
ſtruction; ſo that Revocation, being a Mat 


ter meerly collateral to the Will it ſelf, re allo 
mains at Common Law, quoad the Prog Mat 
as in the Caſe 1 R. 3. where one bequeath Jure 
a Horſe to 7. S. and after delivers the ſame meſs 
Horſe to F. D. with his own Hands, ir cal ( 
fuch Caſe, if J. S. ſue in Court Chriſtis | 
for this Horſe, as a Legacy, and the othe 1. A 
plead the Teſtator in his Life-time actual Spiritua 
ve him the Horſe, this Plea is triable i there 
the Spiritual Court; for by common Intend ! vhen tt 
ment the Judge there will do Right; yet ii Depriv: 
the Judge Ecclefiaſtical will not allow ſuch Court | 
Proof as the Common Law allows, a Proz). 1 
hibition ſhall go; and yet the Common Lau Juin. 
cannot determine the Thing in Demand Ml Por pe. 
but yet may, may, ought, to inhibit the 2. Ir 
Judge till he ſubmit himſelf to the Allow libitior 
ance of ſuch Proof as would ſatisfy th ceeding 
Common Law. 7elv. 92, 93. Fi. Ley 28. bey w 
3. The Court of King's Bench; and thę the 
Law is the ſame of the other Courts of HH, ar 
minſter, of Matters whereof it ſelf cannoſ ing th 
hold Plea, yet may well prohibit the Eccl: be Co 
ſiaſtical and other inferior Courts, from lufferec 
holding Plea of Matters, whereof they ha quilty | 
not Cognizance ; for this Court is to take they t 
Cognizance of all other inferior Courts, andi vat t 
correct all Errors and Proceedings in them ef De 
and by Lord Coke, if a Codicil be by Faro ground 
the Spiritual Courts are compellatle to ada 148. 1 
it to the Will. Vide Stat. 4 H. 4. cap. 23, nd rel 
Cro. Fac. 346. Vide Cro. Fac. 350. Sid. 65 7 


1 R. 3. 4. Palm. 293. Doct. & Stud. 1.2: 


cap. 24, 25. 1 10 


Jura Eccleſiaſtica, | 


2. Tet in ſome Caſes the Temporal Courts will 

allow theſe Courts to hold Furiſdiftion of 
Matters of which they have not in ſtricto 
Jure Cognizance on Account of the Apt- 
meſs of the Remedy, which the Hccleſiaſti- 
cal Courts in ſuch Caſes apply or give. 


1. A Prohibition was moved for to the 
ſpiritual Court on Suggeſtion he was ſued 


there for forging Letters of Ordination 


when the Fact was, he was ſued in order to 
Deprivation Quia mere laicus, wherefore the 


Court would not grant a Prohibition. 1 Sid. 


217. 1 Lev. 138. Je meſme Caſe. 
mw 1727. Banco Regis. Townſend and 
orpe. Rs F 
** this Caſe the Court refuſed a Pro- 
libition where it was pray ed to ſtay Pro- 
ceedings in the Eccleſiaſtical Court, where 
they were going on to deprive the Plaintiff 
o the Office of a Pariſh-Clerk, for Sodo- 
My, and the Grounds of the Court's refu- 
ing the Motion was, for that it was, as 
the Court ſaid, unfit that a Man ſhould be 
ſuffered to remain in ſuch Office, who was 
ruilty of ſo great a Piece of Beſtiality, and 


liey the rather rejected the Motion; for 


wat the Temporal Courts had no Way 
of Depriving him, and they ſaid they 
Founded themſelves upon a like Caſe. Leo. 
138, where a Prohibition was moved for 
ind refuſed to ſtay the Spiritual Court from 
proceeding to deptive one for forging Orders. 
Mich. ) Geo. 2. B. R. The King and The 
Biſhop of Litchfield and Coventry. R 
a e | | 3, n 
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bind Ruſhworth, though a Clergyman, ng 


Jura Ercleſiaſiien 


3. In this Caſe Ry/hworth, Uſher of th 
Grammar-School at Coventry had applied t 


this Court for a Mandamus to licence him il 9. £ 
this Place, he having been then lately dul A3 
elected thereto. To this Mandamus the B © 
ſhop returned, that he never utterly refuſe 
but only ſuſpended granting his Licence ” As 
till he ſhould receive Satisfaction touchin 
the Morals and Inſufficiency of the Party, an 1. 1 
then the Return ſet forth ſome Charges of Im of Lon 
morality in this Uſher, others of his Defimin Mayor 
and Quarreling in the Church and Church Court, 
yard with his Pariſhioners, (he being hei ©2945; 
Parſon) his Exceſs in Drinking, and h Cuſton 
being guilty or ſuſpected of being guilty cy, 
a lewd Behaviour; the Court refuſed a pe Cover: 
remptory Mandamns, and that the Retur . Mayor. 
ſnould be allowed. See Caſe Buck and A Ro, Al 
wood, B. R. Paſeh. 1725. Newcomb and" the ( 
Higgs, B. R. Hill. 4 Geo. 2. Anũ yet I ſu "2 of 
mit it the Canons in the preſent Caſe did m lr t 
e 


being in Re Eccleſiaſtica, hut as the Eck 
fiaftical Court was proceeding to deprive bin 
if ſo criminal as was alledged, it was a Pu 


niſhment adequate and proportionable to bi 1 
Offences; ſo the Temporal Courts would #0 Goods, 
reſtrain the Eccleſiaſtical from applying thei * 
Remedy, which * proper and equal, eſpe 0 Ec 
cially, as they the Temporal Court had not 0f igainſt 


dinary Remedy of their own, or not ſo ſuital pans, 
and well adapted to the particular Caſe. 


Mt g. E Beclefi; 


F 


g. For bolding Plea of Matters cognizable 
any of the inferior Temporal or other 
hurts. | 


1. As Peculiars, and other like Fariſdidious. 


1. If any Orphan, which is by Cuſtom 
of Loudon under the Government of the 
Mayor and Aldermen, ſue in the Spiritual 
Court, or Court of Requeſts, for any 
Goods, Money, or Chattels due by the 
Cuſtom of London, or for a Deviſe or Le- 
racy, Prohibition lieth; becauſe that the 
Government of Orphans belongs to the 
Mayor, Sc. 5 Co. Orphan's Cale, fo. 73. B. 
Ro. Abr. Prohibition, fo. 313. Caſe 2. So 
i the Council of rhe Marches of Wales hold 
Plea of an Eccleſiaſtical Matter, which be- 


bngs to the Prerogative Court, G. though 


the Temporal Court may not give Remedy 
yet a Prohibition lies, and they may grant 
b. Paſ. ) Fac. Drinkwater's Caſe, Ro. 
Gr. Prohibition, fo. 313. Caſe 3. 


2, If an Executor or Adminiſtrator of 


Goods, within the Government of the 
Court of Orphans of London, be ſued in 
be Eccleſiaſtical Court, to do any Thing 
gainſt the Cuſtom of the Court of Or- 
pans, to impugn this Cuſtom, a Prohibi- 
0 * Ro. Abr. Prohibition, fo. 313. 
* If a Parſon in London ſues for Tithes 
5 an Houſe by the Stat. 37 H. 8. in the 
ee Court, a Prohibition ſhall go, 
ough they may not hold Plea of it; for 

£ the 
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the Juriſdiction of this Suit belongs to the 


Jura Eccleſiaſtica; 


Mayor of London; for the Statute hath ſo 
expreſly limited it to be ſued there. .Mich, dne Pa 
16 Jac. Dr. Googe and Bond, Prohibition WM cord b: 
granted. So again Mich. 5 Fac. Bell and injoine! 
| Moyle, Ro. Abr. Prohibition, fo. 3 13. Caſe 5. Wl avarde 
4. A Prohibition may be granted by the d the 
Court of Common Pleas, to the Court of De- the Ch 
legates, for ſuing there to avoid an Inftity- 1. A 
tion of a Clerk to a Church in Lancaſbire, WW tial R 
after Induction of him to it, though the WM Parl. c 
Quare impedit for this Church may not be Ces 4 
brought there, but only in the County of 
Lancaſter, becauſe that the Title of the Ad. 
vowſon is not to be queſtioned by this Pro- 2. 
hibition, but the Intruſion upon the Com- 1 1 
mon Law, whereof this Court hath ſpecial PE 
Care, and it is to be reſtrained, &c. Rv. WM 1. 
Abr. Prohibition, fo. 317. (H). Caſe 4M Ce. 
See Hob. 15, 16. Ven. 
5. If a Suit be in the Eccleſiaſtical Court Bi 1, jud 
of Cheſter to avoid an Inſtitution after the 0504 
Clerk is inducted to any Benefice within the Refug, 
County Palatine of Cheſter, though it be do no 
within the County Palatine, and fo the Bi cir, 
King's Writ doth not run there; and of Las 
though the Common Law Courts, within Wl cal Co 
the County Palatine, might grant a Prohi- 2.1 
bition; yet a Prohibition may be granted the Ki 
here in the King's Bench; for it is but to 3. 1 
reform the Uſurpation which they make Wl State. 
upon the Common Law. Mich. 12 J. fe. 9, 
Sir Timothy Hutton and The Biſhop of Cheſtef. ſcience 
Per Cur. Ro. Abr. Prohibition, fo. 318. Cuſe 6. hes 
Vide poſt Admiſſion, Inſtitution, and Inductiot, Wil Parip, 
where to be tried, ce Caſe. 1 c 
| 01 


x 6. The 


Jura Eccleſiaſtica, 
6. The Church-wardens of Rigwell in 
Eſex preſented to the Archdeacon, That 


ine Pannell was a Railer and Sover of Dif- 


cord between Neighbours, the Archdeacon 
joined him. Purgation, and the Court 


awarded Prohibition; for the Cauſe belongs 


to the Leet, and not to them, except in 
the Church, or the like. Hob. 246, 247. 

5, A Prohibition lies where the viſitato- 
tal Right is invaded. @Gz/b. 181. Shvw. 
Parl. Caſes 51. 4 Mod. 112. Stilling fleet 
(uſes 413. 


2. In Equity. 
I, In General. 


1. Chancery is a Court of State. 1 Chan. 
Caſes 124. It is the Oracle of Equity. 
Blſem. Obſ. 21, 22. DoF. & Stud. 43. It is 
to judge according” to Conſcience. Elſem. 


0bſ. 46 to 56. 3 Chan. Caſ. 4). It is the 


Refuge of the Poor. EI/. Obſ. 115. It can 
do no Wrong. 2 Chan. Caſ. 21). The E- 
quity of Chancery ſhall controul the Courts 
of Law, and alſo, 2 fortiori, the Eccleſiaſti- 
al Courts. 1 Chan. Caf. 201. 


2. It is a fundamental Court antient as 


the Kingdom, Hob. 63. ; 
3. It is the general Conſcience of the 
tate. Bacon's Readings en the Stat. of Uſes, 


fe. 9, 13. It is the King's Court of Con- 


ſcience. Elſem. Ob ſerv. 29. 
: 4 Aguitas eft Rerum convenientia que 
en Cauſis paria Fura de ſiderat, and the 
aw of Equality and Proportion is the moſt 
ol. I, | M m equal 
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Jura Eccleſiaſtica. 


equal and juſt Law, and moſt conſonant to 
Reaſon. Hard. 209. 

5. Chancery hath an original Juriſdie- 
tion, or at leaſt, a concurrent one with the 
Spiritual Courts, as in the Caſe of Legacies, 
Probates, Oc. Gilb. Rep. 1. 

6. Chancery will reſtrain the Juriſdiction 
of inferior Courts, as are the Courts Spiri- 
tual. 1 Chan. Caf. 203. 

7. The Lord Keeper declared, That the! 
Judges of the Eccleſiaſtical Courts were as 
ſubject to the Equity of Chancery, as Judg- 


ments in the Common Law Courts. Nelſon's 


Reports in Chancery of Caſes in Lord Nottim- 
ham's Time, fo. 434. 1 Chan. Caſ. 201. 
G71b. 208. 1 
8. If the Court of Chancery, ſee that 
the Exerciſe of the Juriſdiction of a Surro-f 
ate be to an Infant's Prejudice, where the 
dminiſtration is but a limited one, as Du- 


raute Minoritate, and the Adminiſtrator 
but a Truſtee for the Infant, it is In- 


cumbent on Chancery to interfere and take 
Care that the Infant be not prejudiced in 
ſuch Caſe, eſpecially where the Adminiſtra- 
tion was, as my Lord Chancellor ſaid, in 
the principal Caſe, it had been granted ina 
careleſs Manner, and where it was incum- 
bent on the Surrogate to have taken Care; 
as the Eſtate was conſiderable, the Admini- 
ſtration ſhould have been granted to a fe- 
ſponſible Perſon, and not to a poor and in- 
digent one, as was in the Principal Cafe. 

In Canc. Havers and Havers, 1 May 1740 


2. Where 


Jura Eccleſiaſtica. 


\ 


2. Where the Eccleſiaſtical Courts have 10 


Furiſdiction, but the only Relief is in 
Equity. 


1. If one ſue in the Eccleſiaſtical Court 
for a Legacy, and the Defendant there ſays, 
That the Legacy was given on Condition 


that he would not diſturb the Execution of 


the Will, and alledged that he hath diſturb- 
ed him, and ſo Condition broken; if they 
will not allow ſuch Condition upon the Le- 


gacy, yet no Prohibition ſhall go; becauſe a 


Legacy is given by the Eccleſiaſtical, and 
there's no Remedy in our Law; and for as 


much as it is due by the Eccleſiaſtical Law, 


it ought to be ordered and allowed accord- 
ing to that Law, and the Executor, who is 
to pay it, has no Remedy but in Chancery, 
by Way of Equity. Mich. 13 Fac. Wilſon 
and Wilſon, agreed per Cur', and Prohibi- 
tion denied; but it was denied partly; be- 
cauſe it did not appear to the Court, whe- 


— 


ther this Plea was there diſallowed, or not. 


Ro. Abr. Prohibition, (Q.) Caſe 1. 

2. Upon a Suit for a Legacy in the Eccle- 
ſiaſtical Court, and the Defendant there 
ſays, it was ſur Condition that the Plaintiff, 
being a Woman, ſhould marry no Man ſans 
the Conſent of his Executor, and that ſhe 
had married 7. S. without ſuch Conſent, 
and fo the Condition broken, and though 
they diſallowed this Condition there, yet no 


Prohibition ſhall be granted; but he is drove 


to his Remedy in Chancery. Mich. 15 Fac. 
in Milmer's Cafe by Winch and Warburton, 
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Jura Eccleſiaſtica, 
and Winch ſaid, he had known it adjudged. 
Ro. Abr. Prohibition, (Q.) Caſe 2. And here 
I conceive comes in all the Learning concern- 
ing Fortunes or Portions on Condition, and 
where the ſame are to be taken in Terrorem, 
Sc. and where not, E9c. Ideo vide 1 Chan, 


Caſes 22. Nelſon 234. 1 Chan. Caſ. 58, 


141, 142, 138, 140. 2 Chan. Caf. 1, 23, 95. 


Nelſon 95, Se. 145, 234, 230, 183, 244, 


261. 1 Vern. 20. Skin. 285. Cilb. 26. 


Pre. Ch. 348. Gilb. 27. 1 P. Mill. 626. and 


Caſe, Greydon and Hicks in Canc. » Dec. 
1739. and Caſes cited in that Caſe. 

3. This Caſe was upon Engliſh Bill in 
Scacc. where the Teſtator made his Will, 
and the Defendant Executor, and after de- 
clared it to be his Will, That the Plaintiff 
ſhould have a Bond of 1007. which he 
owed the Teſtator, after the Teſtator's 
Death the Defendant proved the Will, but 
not this Codicil; and thereupon the Plain- 
tiff ſued him in the Eccleſiaſtical Court to 
compel a Probate of the Codicil, pending 


which Suit, the Defendant ſued the Bond, 
and the preſent Bill was brought for Relief, 


and to have Benefit of this Bequeſt, and to 
ſtay Proceedings at Law; on Hearing, per 
Curiam, no Relief here, for the Legacy be- 
fore the Codicil proved; and this is no pro- 
per Court to prove it in; but it appertain- 
eth to the Eccleſiaſtical Court, and Com- 
mon Law has nothing to do with it; but 
where the Eccleſiaſtical Court cannot deter- 


mine, which in the preſent Caſe they may, 


but when the Codicil is proved and made 
Part of the Will, then it will be proper for 
this Court to give Relief againſt the — b 


Jura Eccleſiaſtica. 
by Reaſon of the Legacy, but not before; 
bat for that the Matter was not determined 
in the Eccleſiaſtical Court, the Court con- 
tinued the Injunction till the Hearing there, 
and Lady Swinnerton's Caſe in Chancery was 
cited. Hard. 96, 97. e 

4. A Man gives Lands to be ſold for 
Payment of Debts, or diſpoſeth of the Mo- 
ney to ſeveral Perſons, it cannot be ſued for 
in the Eccleſiaſtical Courts, but only in a 


Court of Equity; becauſe it is not a Lega- 
cy meerly of Goods and Chattels, but ari- 


ſeth originally out of Lands and Tene- 
ments, and they have a teſtamentary Juriſ- 
diction touching Chattels only. 7b. 208. 
See Hob. 365. 2 Rol. 285, 
5. Philip Edwards, Executor of Philip 
Edwards, had a Prohibition againſt 70h 
Graves; and the Caſe was, One Agnes Salter 
deviſed the Teſtator, and three others ſhould 
ſell certain Lands, and ſhould diſpoſe of the 
Money ariſing to the Defendant and three 
others equally; the Land was accordingly 
ſold, and the now Defendant ſued the Exe- 
cutor in Court Chriſtian for the fourth Part 
of the Money. The Court held that nei- 


ther Land, nor Money, were teſtamentary, 


as this Caſe is; for it was not Aﬀets to 
Debts, but a Sum ariſing out of Lands, and 
appointed to ſpecial Uſes in Way of Equity, 
and not as a Legacy ; and therefore it is not 
to be ſued for in the Ecclefiaſtical Court, 
but in a Court of Equity, neither can that 
Court hold Plea of a Legacy in Equity, but 
where it is a Legacy in Law indeed; for they 
muſt hold Plea by their Law, as our Courts 
of Law do. Hob. 265. 2 Ro. 285. Gilb. 208. 

MT” 6. The 


533 


9 
— 
— 2 — —— ——— — — — . E— . : f 
— a I — — is — — — - — £34 — — — . 
2 — — — — — ane, mo — ETA, 99S os 2 — — — — - a — — — 5 — pet — — Pr” 04 — . 4 
— 1 IE — a —— AD. ay — — — « - —_— — 
EG rn yan. — — — — — — — - ener ere noe —ogs ore. A — eien ene ens — — - — 
— — —— — —— — — — —— . = 
8 ——— END S —— Je nn 5 rs, = — — E — — — 
22 N A * 2 — — — zo 
— — — — — 4 * 
” — — — — — A mg 2— — SED =pI" > 
. — — mae =o — — 2 = x 2 
—— * _ 0 hy = — ——— — S___ > a 
— —— ne ee — — ... ——— — — —— - - 
. — Fa 2 . a hl 
8 . 8 Ng A _ . p A Si Ld 4, e 
5 4 4 i 1 - * L "IO — 1 * = , -— OE Ws E * . 
— — — — ——— _ — — — — = 
4 — — 2 — — * LS — — — * * 
A . 5 wy $- > 4. 4th - _ £3 . 
— > . p 8 4 $2 — 


— 


Me — — — 
— - — - > — * — — — 
—— — — — 
E ˙ A ee 
= . ring, = re nyt re — 
— — — — 
— Io yon — 
— — 
— — — 
oy 7 


— 


4 
1 bi 
1 


. __—— 
— rigs 
jon — — 


pl | 
15 
11 
1 
Li 
1 
1 
I 
1 
D 
x 


Jura Eccleſiaſtica. 
* 6. The Prerogative Court hath not Power 
to order Money to be brought into Court, 


or to direct the ſame, when it is brought 
in, to be placed out at Intereſt. Se in the 
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Caſe Andrews and Powis, before the Houſe of 


Lords. 2 Feb. 1723. 


3. Where Suits pending at the ſame Time, 
for the ſame Matter, both in Equity and 
in the Eccleſiaſtical Court. 


1. An Infant Legatee ſues in the Eccle- 
ſiaſtical Court, and after in Chancery, the 


Suit pending in the Eccleſiaſtical Court can- 


not be pleaded in Bar, for there's no ſuch 
Security there, for the Infant's Advantage, 
as there is in Chancery; eſpecially as to 
Intereſt, and bringing in an Account. 2 Chan. 
Caſ. 85. 

2. An Injunction was granted to the Ec- 


cleſiaſtical Court, becauſe the reſt of the 


perſonal Eſtate was in Queſtion in Chancery 
before. Skin. 287. 


4. Where the Eccleſiaſtical Courts have nd 


Furiſdiftion of the whole Matter, or can- 
not give ſuch full Relief, Direction and 
Order therein, as Equity can. 


Y. In Caſe of Infants. 


1. A Man makes his Infant Son his Exe- 
cutor, and during his Infancy, he appoints 
two other Guardians to the Infant, and by 


the ſame Will, he alſo makes two wi 264 
888 or 


ſors, 
the! 
certè 
that 
to th 
Day 
Eccl 
dian: 
they 
Lani 
refu 
16 7 
bitto 


Jura Etccleſiaſtica. 
ſors, and deviſes certain Legacies, out of 


the Profits of certain Lands, to be paid at 
certain Days, and appoints alſo by the Will, 


that the Guardians ſhould enter into a Bond 


to the Superviſors to pay the Legacies at the 
Days appointed by the Will; in a Suit in the 


Eccleſiaſtical Court to compel the Guar- 


dians to enter into the Bond, they ſay, 
they cannot raiſe the Legacies out of the 
Lands, by the Days fixed, and this Plea is 
refuſed, a Prohibition ſhall be granted. Tyin. 
16 Fac. Ialkenden's Cale, Ro. Abr. Prohi= 
bition, fo. 300. Caſe 5. 


2. In Caſes of Guardians and Infants. 


1. As to Matter of Intereſt-Money, and giving 
Security. 


1. The Spiritual Court cannot oblige a 
Guardian to pay Intereſt for the Infant's 
Money in his Hands, though they will com- 
pel him to give Security; but Equity will 
do both ; and therefore will injoin the Spi- 
ritual Court in ſuch Caſes. Prec. Ch. 547. 

2, The Father got admitted in the Spiri- 
tual Court Guardian to his Children, and 
ſues there for a Subtraction of Legacies gi- 
ven to his two Daughters, being Infants, 
here an Injunction ex Canc. for that the Ec- 
cleſiaſtical Courts can only compel Guardians 
to give Security, but not Intereſt; bur 
Chancery can do both; and Mr. Mead cited 
a Caſe, where laſt Seal the Court granted 


an Injunction to ſtay the Husband's Pro- 


ceedings in the Spiritual Court, for a Lega- 
Mma4 £7 
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Jura Eccleſiaſtica. 


cy to his Wife; becauſe the Eccleſiaſtica 
Court could, not oblige the Husband to 
make an adequate Proviſion or Settlement 
on his Wife, as this Court would before 
they would permit him to receive the Mo- 


ney, and ſaid, the Caſe was Stronger in the 


Caſe of an Infant, in Reſpe& of Security 


for his Benefit which carried Intereſt, and | 


that the leaſt Security this Court required 
was a Recognizance, with two Sureties, 
which affected the Land. Prec. Ch. 546. 
Vide Nelſon 3, 136. Gilb. 193, 114, 115. 
Fitzb. Nat. Br. 232. 4 Co. 126. Prec. Ch. 
137. 


3. In Caſes of Baron and Feme. 


1. To compeh an adequate Settlement on the 
Feme, &c. | 


1. The Court of Chancery granted an 
Injunction to ſtay 
ings in the Spiritual Court for a Legacy 
given to his Wife; becauſe that Court could 
not oblige the Husband to make an ade- 
quate Proviſion or Settlement 'on his Wite, 
as Chancery would, before they would per- 


mit him to receive the Legacy. Prec. Ch. 545. | 
2. 'The Husband is not to meddle with 
the Feme's Fortune, without making Provi- 


ſion, and in the mean Time the Intereſt is 
to be received by the Baron and Feme, for 
the Maintenance of her and Children. 
Nelſ. 146. See 362, 377. Gilb. 1, 26, &. 


140. Prec. Ch. 22, 248, Cc. Bcleſiafticas | 


Court where injoined. Prec. Ch. 4.56. 1 Vert. 


40. Skin. 110, 289. 


the Husband's Proceed- 
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Jura Eccleſiaſtica, 


2. Alimony. © 


1. The Spiritual Court has no original 
and proper Juriſdiction of Alimony, but on- 


y incidentally, and conſequentially, when 


and where they hold Plea of divers Matters, 
where they have proper Juriſdiction; and 
if it had, yet the Chancery has a concurrent 
Juriſdiction, as with the Admiralty and 
other Courts, in Caſes peculiar to their Ju- 
niſdiction, and there being Truſt Money 
over which the Court has a Power, they de- 
creed the Money to be laid out, with the 
Lady's Conſent, in a Purchaſe, and ſettled 
according and purſuant to the Articles, and 
the Intereſt in the mean Time to be paid 


her ſo long as ſhe lived ſeparate. Prec. Ch. 


239, 240. | | fr 

2. By Marriage-Articles 60001. the Wife's 
Portion, was to be veſted in the Purchaſe 
of Lands to be ſettled on the Husband for 
Life, then on the Wife for Life, and to lie 
in the Bank till Purchaſe ; but before the 
Purchaſe made, the Wife, by the Husband's 
ll Uſage of her, was forced to leave him; 
and by the Direction of the Court, ſhe had 


the Intereſt allowed her in the Nature of 


Alimony. Prec. Ch. 239. 2 Vern. 493. 
3. The Husband and Wife came to an 


Apreement for her ſeparate Maintenance, 


they being extreamly unhappy together, 
through an Unſuitableneſs of Temper, and 
the Apreement was decreed, though ſhe 


might have ſued for Alimony in the Spiri- 


tual Court; for it was to prevent that Ex- 
pence, Sc. Prec. Ch. 496. Gilb. 152. 


4. In 


537 
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Jura Eccleſiaſtica, 

4. In Caſes of Separation between Hub. 
band and Wife, the Court will decree her 2 
Maintenance in Nature of Alimony, 1 Rep. 
Chan. 44, 164, 186, 224. Eg. Abr. 65. 
1 Vern. 53. 1 Chan. Caf. 250. Gilb. 152, 
Prec. Ch. 239, 456. Eg. Abr. 98. 1 Re, 
Chan. 223, 187, 2 Vern. 211. 3 Rep. Chan. 
I. I Rep. Ch. 164, 44, 186, 26, 60, 68. 


3 Vol. 8, g1, 223. 2 Vol. 416. 1 Fern. 


535 2445 245. 


4. As to the Perſonal Eſtate. 


x. To go in Exoneration of the Real. 


1. Sir Ede. Bathurſt by his Will gave his 
perſonal Eſtate to his Wife, and made her 
Executrix ; per Curiam, ſhe takes as Execu- 
trix, and the perſonal Eſtate is to be ap- 
plied in Exoneration of the Real. Willin— 
ſon, the Six Clerk his Caſe cited, 1 Vern. 302. 

2. The Perſonal Eſtate to go in Aid of 
the Heir to diſcharge Mortgages. 2 Chas. 


Caf. $9, 84. Nelſon 342, 353. Gilb. 164. 


3. Though the Lands are really charged, 
yet the Perſonal Eſtate is to be applied in 
Aid, unleſs there be an expreſs Clauſe in 
the Will to except it. Nelſon 342, 343, 35“, 
Oc. 414, 416. Gilb. 12, 73, 125. 5 

4. The Perſonal Eſtate is the natural 


Fund to pay Debts. Gilb. 129. 2 Chan. 


Caſ. 84. Nelſon. 414, 342. Prec. Ch. 101. 
Vide plus Gilb. 164, 12, 13, 125. Prec. Ch. 
2, 3, 183, 209. 1 Rep. Ch. 48. Eg. Ar 
295, 296. 2 Rep. Chan. 377. 3 Rep. Chas. 
206 to 214. 3 Rep. Chan. 190, Oc. Salk, 159 


The End of Vor. I. 
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Adminiſtrato2 and Adminiſtration. 
Advowſon, 


Abjuration, 


OF IHE 


bony. 


An ALPHABETICAL 
þ all former Felonies. Page 34 ; 


incipal Matters. 


Revocation of. 
In a Suit to revoke an Adminiſtration, the 


Where to be. 
May not be but where Life is in Danger. 


For Fe 


Lands he had by Deſcent. 


Pr 


Judge may not examine the Party what 


8 \ , he n 
\ 


A Table of the Principal Matters, 
auvvowſon. 


How recovered. 


Stat. V. 2. c. 1. made Temp. E. 1. effeQually 
provided for Recovery of Advowſons and 
Preſentations to Churches. Page nz, »$ 


Anſelme, His Rebellion. | „„ 16 
h Baniſhment. 5 


Appeals, 


General. 


The Right of not to be taken away, 194 
The King is the Dernier Reſort. ibid 


#F 1 


mo to le made to. 
May not be made to Rome. 193, Oc. 486 


When firſt made to Rome. 46 

The firſt Appeal to Rome was made by An- 
ſelme. 27, 28. Lide 36, 46 

To be made to the Crown. 158 


The Courſe in which to be made, and 

bow to be purſued. Vide 48, 193, 194 
Iso be from the Archdeacon to the Ordi- 
- nary, from him to the Metropolitan, from 
him to the King, and no further. 193, 

. = 
Muſt be according to the Statute 24 H. 5. 

(as is mentioned under Title Delegates.) 


1 194 

The Effect. 3 
The ſubordinate Judge bound to obey it. 
9 194, 195 
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General. 
Every ne eee compriſeth in it a 
Diſpenſation to the Parſon imparſonee to 
have and retain in Perpetuity. * 22, 


263, Se. 
lt is a perpetual Commenda. 265 


How made and by whom. 


The King ſole, without the Pope, might 
appropriate. 22, 23 
The King muſt r be ny. 1-33 ol 


How privileged. 


Are Lay Fees, and incorporated. into the 
Common Law. *-. os 
It compriſerh i in it a Diſpenſation. 22, 263, 
Oc. 

Exempt from Ordinary Viſitation. 22, 226 


Archbiſhops. 

Their Authority and Furiſdifion. 
Whereto it extendeth. 247 
They have ſeveral Authorities. 2356, Oc. 
The Metropolitan cannot diſpenſe with Ca- 

nons, though the King may. I3 
| Their Stik. 125, 126, 129 
Archbiſhop of Canterbury 


Particular to. 


Was Legatus Natus, c. now abrogated with 
„„ 45 252 


Archdeacon. 
What, Oc. 308 


General to. 
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Againſt whom and bow to be ſued. Page 24% ole 
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Aliens and Strangers having Eccleſiaſtical 118 
Promotions 10% Ba 
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Biſhops and Biſhopricks. oy 
Biſhoprick. N 
By whom founded, Sc. Wha 
Were all of Royal Foundation. 11), 118 ha 
123, 126, 205 Wha 
Of what they conſiſt . 116 rit 
They are in the King's Gift 137 As t. 
Biſhops. 8 
Who are ſuch and bow appointed. WM \Whe 
Vide the King Supreme. W Ott 


Canonical Election not ſettled in England 
till King Fob#'s reſignation, who ſtill re- N 
ſerved to himſelf 1. The Temporaltics. e 
2. The Power to make Conge d Eſſier. 
3. His Royal Aſſent. 15, 16, 117, 11h 
| 119, 121, 122, 123; 128 
Their Palls and Inveſtiture. Vide the Cure 
of Eccleſiaſtical Uuſurpations, and the Off" 

_ ſition, &c. 
| 2 Biſhop- 
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Biſhopricks were given by the Saxon Kings 
per Annulum & Baculum. Page 39, 42 
For their Nomination, Election and Confir- 

mation. 121, 122, 123, 125 
When they gain the Preferment. 120, Oc. 


Their Tranſlations, 


General. ER 128 
The Conſequences. 120, 122 
When it avoids the former. See 120 


Their Authority. 
From the Crown | I9, 124 
Have no inherent Authority. 169 
Have no Divine Right to Juriſdiction. id. 
Have no Authority but what is given them 


by Law. 206, 207 


What Acts they may do and when. 121, 
122, 123, 125, 126,137, -193 

What Power he gaineth, 84 when Ks . 
| hath Juriſdiction. 121, Ec. 
What neceſſary to the perfecting his Autho- 
rity. „ e IST 
As to the Benefit of the Clergy, what the 
Ordinary ſaith is not binding to Tempo- 
ral Judges 205, 206 
Whom they may cite. | 164 
Of their Courts. 119 


Their Qualificatory Acts. 123, 124, 128 


They took out Licences from the Crown for 
the Exerciſe of all Eccleſiaſtical Juris- 
dition during the King's Pleaſure. 123, 
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Their Subordination. Vide their Aub 
rity. | 

Attachments againſt them. Page 180, 

185. 186, 189, 206, 229, 231, 232 

They are immediate Officers to the King's 


Courts in Cauſes Eccleſiaſtical, Gc. 180, 1 
328 
A Biſhop may not be Judge in his own Caſe. 1 
185 
Their Antiquity 124 7 
They anciently were Donative. 123 5 
Their Precedenty 124 0 
Their Viſitation. A? 
Wherefore. | 127 5 
74 berefore they have their Chapters. oy 
As they are not to be truſted alone with the in of 
Revenues, Ec. as they might hurt their WW Conſti 
Succeflors ; and therefore it is that they Laymi 
have their Chapters. 136, 13) 
Their Spirituaitie. 223 Lf 
| Their Temporalties. ibid Clerk” 
j | What it is and wherefore and how pu- When 
niſhed. 209, 210, 211 When 
The Examination of Cardinal /#ool/ey, Gt. 
210 
H 
How it differeth from Extortion. 210, WM The k 
21l but x 
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Canon and Canonty, 
Canonry. 


What. WR Page 138 


Canon. 


What, from whence elected, and wherefore 
ſo called. ibid. 
Their Office. | 139 


Canons, Conſtitutions, 8c. 


General. : 
AYMEN not to have the Donation of 
Eccleſiaſtical Livings. 62, 63 
Many Eccleſiaſtical Canons were never re- 
ceived in any Part of Chriſtendom, but 
in the Pope's Territories. eo 
Conſtitutions of Clarendon. 48, 70 
Laymen not to Marry within ſuch Degrees. 
Hoe 624 
That Children Born before Marriage be 
deemed Legitimate. 62, 63, 159 
Clerk's Exempt from ſecular Power. 62, 63 
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When began and read, &c. 
When the 7us Canonicum firſt began. 31, 32 
When firſt publickly read and by whom. 
"TB Ho eee hers 

Whether may be and how diſpenſed with. 
The King may diſpenſe with them 11 
ut the Metropolitan may not though the 

King May. 13 
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0 Cardinal. 
His Dignity of no avail here. 125 
Woolſey's Examination. 210 

Chancery, 
What. | | = 
Its Antiquity. e ol 
Hath a Concurrent Juriſdiction with the 
Eccleſiaſtical Courts. 152 
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Principal Matters A: 
From whence they bave their Authority, 
They have not their Force from their own 
Authority, or the Court of Rowe but 
from Uſage, Oc. Page 63, 65, 90, 123, 
335, 336. Vide Eccleſiaſtical Laws, &; 


Who bound thereby. 


Who 


Not the Laity. | 125 BA 
They only bind the Clergy themſelves in Re ont 
Ecclefraſtica. . 165 ( 
School-Maſters not bound thereby. bid, EN, 
Church-Wardens not bound thereby, ih mo 0 


Whether have been queſtioned. 336 


It has a Power to. controul inferior Courts, 
as the Eccleſiaſtical Courts are. 152, 530 

It is Part of the Common Law of the King- 
oO SR 152 
It is the Court of the King's Conſcience. #61. 
It's Office is to bound the Eccleſiaſtical 
Courts. ibid. 
It may injoin the Eccleſiaſtical Courts, and 
Puniſh their Judges. ibid. 
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=” and Court of Faculties. 


Who and what he is. Pesge 145 
What is. JS I at 
Summa Charitas eft facere jnſtitiam ſingulis 
omni tempore quando neceſſe fuerit 328 


Of tbe King's Foundation. . 
He is to Viſit as they are exempted from all 
Ordinary Juriſdictions. 0 


Church. 


Seneral. Tis 

The Primitive Churches of England and Ire- 
land were inſtituted according to the Eaſt 
and not the Weſt Churches, and were 
planted by the Diſciples of Jobn and not 
of Peter „„ 

The Britiſh Saxons had their Ceremonies and 
Traditions from the Eaſt Church being 
contrary to the See of Rowe 64, 65 

ln the Primitive Church the Laity were pre- 
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ſent at all Synods. 163 


The King Supreme of. Vide King Su- 
The Church is in the Cuſtody of the King, 
he can conſtitute Appropriations, and the 
Church is in his keeping, being always 
under Age; and he hath the Superinten- 
dancy over Eccleſiaſticks and their Pro- 
ceedings, and of Reſtraint, and Correction 
too, if they act unduly. 5, 6 
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Is fallible. 
The Church can never be without lus! 
hes, Se. Page 136 


How and by whom endowed. 


The King and the People endowed the 
Church of England. 13, 74, 1S, 84, 88 


What makes a Seſſion. 285, Ke. 


Repairs. 2 ol 
Who and bow comp ellable thereto. 208 


Church: Wardens, Sides⸗Men. 


Of therr Proceſſions. 427 
Of their being cited into the E cclefi zaftical ö 
Court. 164 
| Clergy. | 
The Benefit. . 205, &c. 
Tommiflary. 

What, &c. 308 
Common Law. Vide Tempoxal Laws. © 
General to. | 

The People of England were always Zealous 
for their Muncipal Laws, and not ſatisficd 1 
till they were mingled with the Corona, 7 
tion Oath. 66 - 

The Common Law is 5 moſt Ancient 
Fundamental Law of the Land. 132 G 
It cannot be altered but by Parliament, 102 7 
: - Conſecration. 11 


Charatter ft indelibitis, and ſuffices for = 


Coſts 


ATable of t. the Princi pal Matter. 


Colts. | 
Whether gone or not. Pa ge 342 0 348 


355, &c. 
Nom what Time to be paid, 388 


Curates. 
| Whether removeable at Pleaſure. 467, &c. 


Cuſtom and Pꝛeſcription. Vide Eccle⸗ 
ſiaſtical Courts ſuboꝛdinate. 


What and the Difference. 436, 466 
Where to be tried. cad ©» 
Il hat a good Evidence of. 449, &c. 


D. 
Dean and Deanery. 

Deanery. 
Of what it con ſiſteth. : 526-0 

Dean. 
What be is. 5 
The Sorts. - WE 130, 136, 137 
The Continuance.) | 

His Acts. 
Cood or void. 131 
Whether exempt from Epi [co pal Purſe 

tion. ibid, 
His Duty to bis Cathedral. 1 31, 132 
Hs Refidence. © ps 
To preach, pray, and take Care that the 


Statutes and Cuftoms of his Cathedral 
be obſerved, &c. 132 
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* fen; none i but allowed Preachers, ny 


Page 132, 143 
Dean, &c. exempt from Ordinary Puri. 


—— 255 to 260 incl, 
Depyivation. 
Dor what CO” 95 an 207, 349 
. 


297, 298 


Derogating krom the Sovereignty, u 
thozity and Jurisdifton of the King 
und Superfo2 Tempozal Coutts, Ke. 


Purchaſing Bulls from Rome. 


8 Treaſon. 29, 30, 36, 92 
Pope Pins's Bull againſt Queen Eliz. 


anno 11 of her Reign. 97 to 104 


It is Treaſon to publiſh Bulls even againſt 
à Subject; a fortiors againſt the Crown ii. 


ſelf. 98 


Bulls not to be put in Execution. 76, 111 
Many other Bulls to alienate the Queen's 
Subjects from their Obedience. 98, 99 


Suing to Rome. 
No Cauſes for Matter ariſing in theſe Reals 


ta be at Rome. 3 
Statute againſt ſuing to Rome. 68 

Maintaining the Pope's Supremacy. 
This Offence is High Treaſon. 9 


Seditions Books. 


By Stat. 23 Eliz. this Offence made Treo 
4.240 


Rect- 


"Whether noed 10 Ant; and foil, 296, | 


See 


Stat 
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* 'Recuſancy. 
fe Stat. 23 Eli. age 103, 104 
Romiſn Pier: coming into England. 
Stat. 27 Elz. wy ibid. 
Dioceſes, _ 
How di ſſolved. 7 310 
Dilpenſation, 


The Cauſe. 
Diſpenſations muſt be for Matters eon dent 
with the Law of God, and for the King's 
Honour, Ec. 89, 90 


By whom to be granted. 


cannot. 43 113 12 


Statute concerning. 


Stat. 21 H. 8. was the firſt which gave Al- 
lowance to Pluralities. 11 
The Subſtance of this Statute. 75 88, 89, 90 


E. 


Eccleſiaſtical Courts, 


General. 3 
LL theſe Courts are but as one Court 
to the King's Courts. 169 
Suits in the Ecclefiaſtical Courts are for the 


King. 17 
They cannot proceed in many Eccleſiaſtical 


Matters till they have received the Royal 


Command. ibid. 


Nn4 — Their 


The King may grant where the Archbiſhop 
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Their Proceedin ngs in theſe Courts are pro 
Salute Anime Reformatione Morum. Page 


169, 10 | 


Their Proceedings and. Determinations muſt 
be according to the enn Laws of 


this Kingdom. 171 


Their Writs and Return, and to why 
Io be directed. 328, 329 
Their Proceſs. 154, 158, 161, 169, 11; 
How they proceed and wherefore. 114, 


175, 229, 169, 170, 111 


The Sorts. 173 
How they came to be called Spiritual. 172, 
173 


What their Dependance, of what they 
 bave Furiſdiction, aud bow they pro- 


1 ceea. 168, &c. 
N Where repealed. _ 173, 174 
| Their Citations. 186 


Their Sentence. 115, 116, 342, &c. 


When firſt ſeparated from the Ti emporal 
Courts. 69, 70, 30) 
The BY Suits there. 175, 196 


The 8 of theſe Courts. 
None at Law. 175 


How theſe Courts reftrained. Vide Man- 


damus, P2ohfbition, ÞPzemunite, 
&c. See allo 331, 359, 


From whence they derive their Authority. 


From the Favour and Indulgence of Princes, 
and the Acceptance of the People. 168, 
169, 170, 175 
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c. 360, Oc. 


Art 


8” Are Inferior Courts. 

| General. DP... TT 

Are under the Superintendency of the 
Common Law. Page 160 
Common Law may prohibit theſe Courts, 


and puniſh their Judges and Officers. 160 


Particular Caſes of. 

Where Eccleſiaſtical Juriſdiction comes in 
Queſtion, or any Law is to be conſtrued 
concerning it. 322, Cc. 330, Ec. 

Where Bounds of Pariſhes come in Que- 
ſtion. 332, 386, 440, 443, 513, 518, Oc. 

80 where would puniſh pro Læ ſiune Fidei in a 


Temporal Matter. 332 


Theſe Courts are alſo ſubordinate to the 
King's Courts, as to the Expoſition of Sta- 
tutes, though concerning the Eccleſiaſti- 
cal Laws and Courts themſelves. 332, 
333, 334, 335, 427, 428 

80 as to the Conſtruction of their Canons. 


338 


So where they are either irregular, or act 
oppreſſively or injuriouſly, or either 
Want or exceed their Juriſdiction. 340, 
| | | 8 352, Oc. 
So alſo where they take undue Means to 
inforce their Sentences in general. 340 
Where they cannot adminiſter. Right. 351 
Theſe Courts to admit ſuch Evidence as 


would be good at Law. 171, 454, Oc. 


Whether may examine the Party on Oath. 


353, 426, 42), 428, 512, 513 


Forgery not triable in theſe Courts. 398 


Where they want Form in their Proceed- 


ings. 425 
Where 
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Where they would proceed again | La | 


| EI Page 424. 42 
In a Suit to revoke an Kamin g Us 


: Eccleſiaſtical Judge may not examine the 
- Party what Lands he had by Deſcent, 


Where: the two Laws vary, the Tenge 
to take Place. 426, 427, 465, Oc. 440, 


4433 467 
Eccleſiaſtical Judges are bound to know the 
__ Common Law. | | 42% 428 


Where theſe Inferior Courts refuſe to act 
according to Law, the Temporal Courts | 


will either do it for them, or command 
and compel them thereto. 429 
Theſe Courts cannot oblige an Executor to 
give Securixy. 430, 431 
They muſt admit ſuch Plea as would be 
good in the Temporal Courts. 432, 514, 
N 8 l 
Where Matter of Cuſtom or Preſcription 
comes in Queſtion. 440, 443, 513, 514 
They muſt deliver a Copy of the Libel, 
Interrogatories, or Articles. 461, Cs. 
Where Matters of Temporal Cognizance 
are mixed or fall in incidentally with Mat- 
ters of Eccleſiaſtical Cognizance. 468, &c. 
Theſe Courts inferior and controulable where 
they are either prohibited by Statute, or 

| the Matters have been already or are de- 
terminable at Law. 473, c. 512, 5145 


515, 516. Rules in theſe Caſes. 516, 


517, 518 
Theſe Courts may not puniſh for Perjury 
in a Temporal Matter, though in their 
Courts. 5 499 


Theſe 


—— 


Theſe Courts may not hold Plea of Matters 
determinable in the Temporal Courts, 
whether of Law or Equity. Page 5 12, Ec. 


Where theſe Courts cannot give an adequate 
| Relief as Law or Equity can. 514, 515 
The Eccleſiaſtical Court cannot, by Charter, 
jodge of Things Temporal; neither can ſuch 
Matters be determined according to the 
Rules of the Civil Law, Sc. $17. Aliter 
if by Act of Parliament, as was the Chan- 
cellor of Oxous Caſe. 517 
Eccleſiaſtical Courts may not try a Tempo- 

ral Matter, though in ordine ad Spirnualia. 


| i | {- 518 
They may not try Felony under any Pre- 
ene, 18 85 ibid. 


They may not deal in any Capital Crime 
in any Caſe or on any Account whatſo- 
ever. „ 7 
No not to find a Clerk Crimindſus, though 
they may build a Sentence of Depriva- 
tion upon it. ibid. 
They may not gainſay Determinations at 
Law. a1”; * "vs. 

They may not meddle with a Matter which 
hath been determined at Law already. 

= -- Sx, ee. 


4 521, $22 
Where Suit is pending both at Law, and in 
the Spiritual Court at the ſame Time for 
the ſame Matter, theſe Courts may be re- 
ſtrained, and not only ſo but even on 
Suggeſtion that it be ſo, though no Suit 
he really pending at Law for that Matter. 
521, Ec. 
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They may not try a Fraud. $12, 513 


They may not try a Matter of Record. 
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A Man may not be ſued in Court Chriſtian 
for Acts done in the Temporal Courts, 
. Page $22, Ec. 
Theſe Courts may be reſtrained by the Tem- 
poral Courts at Weſtminſter, though the 
Court ſo prohibiting, Ec. hath not Juriſ- 
diction of the Matter in Suit, nor can de- 
termine the ſame. 523, 524 
They may not hold Plea of any Matter cog- 
nizable in any of the Inferior Temporal 
Courts. | 527, Oc. 
They may not interfere where Equity can 
relie ve. -.: 529, . 
They may not interpoſe in Caſes where they 
have no Juriſdiction but the only Relief 
is in Equity. 12 7 531, Ge. 
Theſe Courts are to be reſtrained where 
Suits are pending at the ſame time, for 
the ſame Matter, both in Equity and the 
_ Eccleſiaſtical Courts. 534 
Theſe Courts are to be prohibited where 
they have not Juriſdiction of the whole 
Matter, or cannot give ſuch full Relief, 
Direction and Order therein as Equity 

can. 534 to the End. e 

To their ſeveral Courts. 
Convocation. 
General. | 
There are two Houſes of. 241 
IV hat and wherefore ſo called. ibid. 
When and bow aſſembled. 240, 241 
Of what they conſiſt and when they ſit. 
PLA 241, 242 
Of what Matters they have Furiſdictioi. 
2 


Their Furiſdiftion but limited. 244 Oc 
bow 
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How they proceed. Page 245 
Their Prolocutors. 

The Sorts and their Office. 242 
Their Proffors. 

When and how elected. 242, Ec. 


The Privileges of Convocation. 2.46 


Appeals from the Convocation. 
In what Caſes and Time to be. ibid. 


Archbiſhops and Biſhops. 


: T heir Courts. 
General to. 247 
Court of Arches. 
What, from whence denominated, and its 
Antiquity. 248 
The Fudge. 


Who is, from whence named, where he 
Folds his Court, and of his Furiſdiction, 
whereto it extendeth and the Methods 


of its proceeding. 248, 6c. 
Appeals from. 
To the King. 250 
Court of Audience. 
What, where kept, and of what bath g- 
nixance. 250, Os. 


Not to oppreſs the Subject. 251, &c. 


Prerogat ive Court. 

What and it's Office. 252, c. 
Appeals from. 

To the King. 255 


Pecu- 


Pieculi ars. 


bat, the Sorts and who tath * i 


diction and the Duty. 


General. Page 255, 22 259 


As to proving and regiſtering Mils, 260,65; 
Court of Faculties. - 

What, and it's Authority, and bow raiſcd. 

261, Ge. 

It belongs to the Archbiſhop of Canterbury, 


201 

The principal Officer called Magiſter ad Fa- 

cultates. 261 
With what may diſpenſe. e 

What makes a Ceſſnnn. 2068 


How Diſpenſations or Faculties to be 


granted and in what Time, 27 37274, c. 


Commenda's. 
What derived from. 262 
The Sorts. 264, Ge. 
Wherefore and bow granted. 262, 297 
When firſt invented. | 263 


The Evils of Diſpenſations. 263, 298 


to 305 incluſive. 


When and how Diſpenſations or Faculties 
in Ireland are granted. 3os, 300 


The Difference between Diſpenſations and 

Pardon. 263 
Appropriation comprizeth in it a Diſpenſa- 
tion. 2863, &6, 
Biſhops generally Hold Livings in Commenda. 


C:mmenda may be Eccleſiæ Curatæ vel non 
Cliratæ, and that for a Time certain or 
perpetual. ibid. 

4 Com- 
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264 
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Semeſtris. Page 264, Ec. 
Commenda Temporary. 264, Oc. 
Perpetual. 264, Oc. 178 


perpetual what it is and it's Continuance, 
recipere & retinere. 266, 267 
Dodderidge Fuſt. divides Comendas into two 
Sorts, the 1ſt, retiuere Priora Beneficia, the 
zd, recipere Qualiacungque. | 26 
Commenda capere amounts to the Preſentation. 
| 266 
A Commendam retinere is no Commendam tho? 
commonly ſo called. 266 
Whether Commenda good or not. 266, Oc. 
Commenda's in the Civil Law are called Gratiæ 
e Strifti Furis, quia odioſæ ſunt. 269 
In Diſpenſations it is not neceſſary to have 
the Word Diſpenſation ; for if it is ſo in 


effect, it is ſufficient, 270 

How differs from Union. 269, Oc. 

The Power of granting Faculties but dele- 
gated and limited. 271 

What neceſſary to Diſpenſations in gene- 

ral. 271, &c. 


For the making Commenda's the Biſhop non 
eſt Prelatus, but Procurator, Adminiſtra- 


tor, &c. 271, 277 
Incidents to. 272 
Wherefore granted. 272, QC, 

Terms or Conditions may be annexed 
thereunto. 272 


Commenda ad Menſam. : 
What may be and what not given thereto. 
5 
A Faculty to take a void Benefice in perpe- 
tuam Commendam is void; but if the Na 
ce 


4 Table of the Principal Matters 
ice be full of an Incumbent, a Faculty | 
may be granted to ſuch Incumbent to re- 
tain in perpetuam Commendam, non obſtante 

his taking another Living imcompatible. 

| age 275, 206 
Perpetual Commendam is for Life. 278 
Commenda's to do no Injury to Patrons. ibid. 
To whom Faculties may not be granted. 209 
Whether they need be inrolled. 1 hid. 
Who may be a Commendatory, and what 
Intereſt he hath, Oc. 280, 281 
Temporal Commenda is but Sequeſtration, 
and may be granted by every Ordinary 
and ſuch Commendatory on eft Prelatus, 
nec Maritus Eccleſiæ, nec facit fructus ſuos; 
fed eft Adminiſtrator tantum & Cuſtos Ec- 
clefie ; ſuch Commenda non eſt Titulus, nec 
facit Titulum, ſed eſt Quoddam Depoſitum, 
till a ſufficient Incumbent can be provi- 
ded, &c. 280 
Commendatorius perpetuus fructus recipit, con. 
fert, locat, & omnia alia facit, ſicut ha- 
beas Titulum. Commenda perpetua non po- 

| Teſt revocari. . 280 
Commenda perpetua can only be to him who 
is compleat Incumbent at the Time. 05 
23531 

Whether Commendatory to pay i 
| -- obs 

The Retainer and not the Diſpenſation to be 
regarded. FE 288, Ge. 
The Crown may grant Diſpenſations in 
Caſes where the Archbiſhop may not. 297 


Stat. concerning Faculties, and their Con. 
ſtruction, &c. 


Vide 282 to 286 incluſive, 
= Hat. 


” hs f 


Common Law. Page 282 
This Statute is to be taken ſtrictly againſt 
Pluralities, as moſt pernicious to the Ser- 


vice of God, and Inſtruction of his Peo- 


ple. 5 | 3 ibid. 
Sat. 25 H. 8. circumſcribes the granting 
ommenda s. 1 - 


Lat. 21 H. 8. how conſtrued. 282, Oc. 
To whom and to what it extendeth. 285, Ec. 
This 's a general Stat. whereof the Judges 

are bound to take Notice, e 


Chaplains. 
To bold notwithſtanding the Death of their 
Patrons, = 281 


Dy whom Chaplains may be retained, and 


how many each Patron may retain. 286, 


3 287 
Whether an Infant Peer may tetain for Plu- 
ralities. 287 


Where the Patron retaineth above his Num- 
ber of Chaplains allowed him by Statute, 
the firſt retained only capable of Diſpen- 
ſation. 287, Oc. 290, 291 
The Retainer and not the Diſpenſation to 
be regarded. 5 288, Oc. 
Retainer may be by Parol. 290 
Whether Supernumerary is ſufficiently re- 
tained, Es 291, 292 
Whether neceſſary fot Chaplains to ſue out 


Diſpenſations. © 292, Sc. 


How to plead their Retainers. 293 

How they may be diſchatged. 293 fo 296 incl. 

Chaplains duly retained and advanced may 
retain though their Maſters die, or is at- 
tant of Treaſon, £90. 294, 293, 296 
Vor. I. = © LORNA W 
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gut. 21 H. 8. is in Affirmance of the ancient 


here 
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Where ale Retainers are diſcharged. Page 


295, Ge. 
Confiftory Court. 


What it is, before whom and where held 


306 | 
When ſeparated from the 7 emporal Courts. 
307 
Who Judges of, and where this Court bol- 
den in general. ibid, 
It is but a delegated Power. 338 
Where and of what it hath Juri ſdiction. 
308, 309 
Appeals from, whereto, and in what 
Time to be brought. © 309 
Archdeacon. 
Mat. | zos 
General to. 


His Court and Authority from the Biſbap. 


ibid. 
He is ſubordinate to the Biſhop. 3 10, 312 


Where this Court helden, and its Juriſ- 


diction. | 310, 311 
His Acts e 3114 
Appeals. 1 55 
Where to be to. 311, &c. 
Court of Delegates. 


What, wherefore ſo called, and of what 

Matters it hat» Turiſdidtion. 312, 313 
How appointed. ibid, 
This the Supreme Judicature in Eecle- 


ſiaſtical Matters. 313 | 


May excommunicate. 313, &c. 


The Conſequence of E xcommunication. 0 
ur 


o Table of the Principal Matters. 
De m_ of the Commiſſioners of Review, 
. : 

By what Authority, and in what Caſes 
they have Furiſdictibn. Page 314, &c. 

| to 319 incluſive 
The King may graut new Commiſſions. 
en | 314, &c. 
If the Delegates proceed not according to 
the Common Law, they are to be ro- 
ſtrained by Prohibition. 319 


Granting theſe Commiſſions is not Matter of 
Right, but of Diſcretion in his Majeſty, 
to be regulated by the Circumſtances of 


the particular Cafes. 318, Oc. 
Eccleſiaſtical Encroachments. 

General. 1 46 

How and when the Church began her En- 

croachments. 27, 30, 31 

The ſeveral Sorts. 326 


The Courſe thereof, 38 to 6o incl. 148, 
149, 150, 201, 202 


The Pope began his Encroachments in Wil- 
Ham the Conquerer's Time. —— 4Þ 
Anſelme's Rebellion. 43 to 46 
There was no Appeal to Rome till King Ste- 
phen's Time. | 46 
The Pope and rebellious Clergy uſurped three 
main Points of Juriſdiction on three ſeve- 
ral Kings after the Conqueſt, (for of 
William Rufus they could gain nothing) 
from the Conquerer, the ſending Legates 
hither; from H. 1. the Donation and In- 
veſtiture of Biſhopricks and other Bene- 
fices; and on King Stephen, Appeals to 
OO 2 Rome; 


A Table of the Principal Matters. 
Rome; and in H. 2d's Time, the Pope 
and Clergy attempted a further Encroach- 
ment, the Exemption of Clerks from the 
Secular Power. Page 46, 41, 51 

Becket, His Rebellion and Treaſon. 4) to 

5 . 3 SI inc.. 

He prevaricates, ſuſpends himſelf, contra- 
dicts himſelf, and acts inconſiſtently and 

in Contempt of the Crown and Laus. 


49 


H. 3. and King Jobn's fatal Quarrel with 
the Pope. 33 
Lombards or Italian Bankers to return their 
extorted Sums of Money to Rome. 59 
The Pope's abominable Plunder of the Peo- 
Pe. | | 59, 60 
The Wickedneſs of the Clergy in ſiding 
with the Pope againſt the Queen. 97 
When Appeals to Rome began. 6 
King Jobu's Troubles. 53; 0 
England interdicted and curſed by the Pope. 
| 123 


A remarkable Inſtance of Church Abuſe. 
| 5 201, 202 


The Oppoſition the ſame have met with. 
Gencral. 326 
| Particulars. 


The Pope's Authority was always oppoſed 
by our Kings. 32, FI, 60, Ge. 


The Pope's Legate oppoſed. 5 


King Stephen prohibited the Pope's Doe 
| a 

Long before 11. 8. there were Laws made 
perhaps, as ſevere againſt the Pope, and 


other Ecclefiaftical Encroachments and U- 
q ſurpations, 


-% 


'A Table of the Principal Matters. 
ſurpations, as have been ſince, and yet 
both King and People were Papiſts. Page 

; 635 64, 65 

The Kingdom has been always jealous of 
either Civil or Canon Law, and has al- 
ways ſhewn juſt Indignation at Eecleſiaſti- 
cal Encroachments: And tho' theſe Laws 
are allowed in the ſeveral Courts, yet they 
carry clear Marks of their not being au- 
thoritative of - themſelves, but from the 
authoritative Admiſſion of this Kingdom : 
But they never were admitted to be the 
Rule of Adminiftration of common Ju- 
ſtice in this Kingdom. 65 
For the Courſe of the Oppoſition which 
hath been given to Eccleſiaſtical Uſur- 
pations ſince the Conqueſt. 69, Oc. 
H. 2. by the fixteen Articles checked the 
Pride, Inſolence, and Uſurpation of the 
Pope and Clergy, Oc. 70 
The Clergy's Claim of Exemption from Se- 
_ cular Juriſdiction exploded by H. 2. ibid. 
E. I. as ſoon as he returned, after his Fa- 
ther's Death, from the Holy Wars, ſhook 
of the Pope's Yoke, Oc. 50, 72, 73 
In E. 2d's Time the Peers and People with- 
ſtood the Pope's Uſurpations. So in E. 3 d's 


Time. 735 745 75 
The Pope's Collector had no Juriſdiction 
here 81 


Tempore H. 6. Humprey Duke of Glouceſter 
burnt the Pope's Letters written in De- 
rogation of the King and his Regalty. 82 

The Clergy's wicked, though vain Attempt 
to get the Statutes of Præmiuire repealed, 
which was gloriouſly oppoſed by that 

Oo 3 | great 


A Table of the Principal Matters. 


great Patriot Humphrey Duke of Glouceſter. 


Page 82 
See the Subſtance of the Statute 13 Eliz. a. 
gainſt the Pope. 98, 99, 100, 10t 


The Clemency of Queen Elizabeth to her 
own and the Nation's greateſt Enemies, 


102 


Petitions againſt Strangers having Eccleſiaſti- 
cal Offices here. 104 

The Lawmakers here, as well Clergy as 
Laity, always oppoſed ho Pope's Ofur- 
pations. 64, 74 

Auguſtine the Monk ſent into England about 
anno 600. to convert the Saxous was dif- 


regarded. 64 


The Britiſh Saxons had their Ceremonies 
and Traditions from the Ea Church, be- 
ing contrary to the See of Rome. 64, 65 

Anno 600. the Pope's Authority of no E- 


ſteem here. 65 
The Nation jealous of Eccleſiaſtical En- 
croachments. ibid. 


The Evils of Ecclefiaſtical Encroachments. 


66, Oc. 74, Oc. 93, Ge. 
How avoided and cured by the wholeſome 


Statute, of Proviſors. 1I50bid 
Stat. 25 E. 1. the firſt which was made a- 
gainſt Proviſors. 72 


Statute of Carliſſe a Check to the Inſolence 
and Encroachments of the Pope and Cler- 
725 73 


BY- 
The King and People withſtood the Pope's 


Encroachments. 73 
Stat. Circumſpecte Agatis, and n Cleri, 
reſtrained Eccle aſtical Juriſdiction and 
Abuſe of Power. _— 


By Stat, 25 H. 8. & 1 Eliz. 1. the Pope's 
Authority was quite taken away. Page 
85 88, 89 

Prieſts and Jeſuits were not condemned for 
their Religion or Profeſſion, but for their 
damnable Perſwaſion and Practices againft 
the Crown and Dignities of Monarchs. 


104 


See the ſeveral Statutes of Pre munire. 
123 


Anſelme baniſhed. 


Eccleſiaſtical Judges and Dflicers, 


Who may be, what bis Qualifications, 
and what qualificatory Acts to do, and 
what they are, Nc. | 


They are Bodies Politick. 200 
They are bound to take Notice of the Tem- 
poral Laus. 1 200, Oc. 


They may not exact Security of an Exe- 


cutor duly to adminiſter, nor put Terms 
upon him, but what are in the Will. 203 
How their Acts are to be taken. 204 


"The Sorts. -. - 2 55 : 
Ordinary and extraordinary. 198, 199, 200 
Subordinate. 


Who to certify the King's Courts. 204 
Are ſubordinate to the Temporal Courts. 
| 204, 205, 206, 207, 208 
Biſhops are Inferior Judges, and but Mini- 
ſters to the King's Courts. 204, 205, 206, 
207 

How puniſhable. 201, 210, 214, 219, Ec. 
Bound to Reſtitution. 201, 210, 214, 219, 
224 to 233 7c 


0 04 Their 
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A Toble of the Principal Matters, 

| ̃hheir Ignorance of Law. Page 20 
What Matters they may not examine. 225, 

BN | 226 

Where they either neglect or refuſe to do 

their Duty. 22, 228 

Where Attachments againſt them. 22, c. 

Where they exceed their Juriſdiftion, how | 
to be puniſhed. 228, Sc. Vide Where 

Attachment againſt, and Premunire. 

Not to oppreſs the Subject. 231, Oc. 251, | 
i | 252 
They may be puniſhed both at the Suit of 

the King and the Party too. 229, Cc. 463 

The Inconvenience of theſe Judges being 


too numerous. 308, 39 
Theſe Judges bound to know the Common 
Law. | | 42% 428 


The Common Law Courts may prohibit 
and puniſh theſe Courts and Judges. 156, 
. 157 

Theſe Judges liable to Actions at Law. 186, 
ä 189, 188, Cc. 221, Cc. 228 
The Power of a Chancellor or Vicar | 
General, are only delegated in Eaſe of the | 


Biſhop. 204 
Flow their Acts to be taken. ibid. 
Who to certify. ibid. 


Selling tbeir Offices. 


The Statute 5 E. 6. againſt Selling of Of- 
fices, extendeth to Eccleſiaſtical Offices. 
| 92, 233 


Ettleſiattical Jurisdicion. 


What belongs to their Furiſdiftion, and 
From whence it is derived. 7 


All Cauſes Teſtamentary, Matrimonial, Di- 


vorce, Rights of Tithes, Oblations, Ob- 
ventions, Oc. belong to the Spiritual Ju- 


riſdiction, by the Goodneſs of the Princes 


of this Realm, and by the Laws and 
Cuſtoms. LY Page 86 
Biſhops at firſt proceeded not after the Ca- 
non Law, but according to the Imperial 
Law. 148 
All thoſe Matters as are now of Eccleſiaſti- 
cal Juriſdiction and Cognizance were de- 
terminable by the Civil Law, till the 


Emperors becoming Chriſtian ſinglẽd 


out Matters of Tithes, Matrimony, Oc. 
for the Juriſdiction of Biſhops. 147, 148 
But the Emperors, Ec. in giving Eccleſiaſtical 
Juriſdiction, did not give away their own 
Supreme Power of puniſhing, Ec. theſe 
Eccleſiaſtical Judges, if they tranſgreſſed 
their Duty. 148 
The primitive Eccleſiaſtical Juriſdiction was 
in the Civil Magiſtrate. AIhbid. 
This Juriſdiction not of Divine Right. 169 
But it is owing to the Goodneſs of our 
Princes and the Temporal Laws. 86, 147, 
148, 169 

How reſtrained. 


It was reſtrained by the Statute Circumſpee 
Agatis and Articuli Cleri. 13. And Sta- 

tutes of Præmunire, as well as by the an- 
tient Common Law. 


Particular 
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A Table of the Principal Matter, 


Particular to this Furiſdiction and th. 
Proceedings in ll Courts. " 


Eccleſiaſtical Juriſdiction and Proceedings 
need not be ſhewn at large. Page 222, &e. 


How and by whom this Juri {difion to be 


determined. 
By the Temporal Judges. 332 to OY inc. 
Eccleſiaſtical Laws. 


Their Aurbority what, and from whente 
derived. See Excleſiaſtical En: 
croachments, The Oppoſition, ; c. 

What. 2340, 341 

They were not derived or taken from 
Rome, &c. 147, 149, 150, 151, Ec. 154, 
156, 157, 160, 161 

Only ſuch Laws Eccleſiaſtical as have been 
received and allowed in theſe Realms are 
binding to the People, and that as Part of 
tbe Common Law, which is nothing but im- 
memorial Uſage or Ciſtom. 14, 63, 64, 
158, 159, 353 
Canons have their Force from Acceptance 
and Uſage. 63; 65, 353 
Canons cannot alter the Law. 163 
No Laws bind theſe Realms but ſuch as 
have been made, or voluntarily received 
here, and thoſe which have been ſo re- 
ceived owe their Force to ſuch Reception 
and Uſe, and not to any foreign Power 
whatſoever. 90, 353 
Muſt not be againſt Common or Stat. Law, 
or the Cuſtom of the Realm. 146, 153, 


I5 156, 157 161 
2 Derived 


4 Table of the Principal. Matters. 
bperived from the Favour and Indulgence of 

Princes. Page 152, 156,157, 158, 173, 174 
They had no Foundation in the ancient 
Common Law. | 2 I52 
Confirmed by ſeveral Acts of Parliament. 

| ibid, 

They owe their Authority to Acceptance. 
153, 154, 156, 157, 174 
When theſe Laws are received, they become 
thereby Part of the Common Law. 162 
They cannot be ſans Royal Aſſent. hid. 
They have no Force of themſelves. ibid. 
Common Law gives theſe Laws their Force. 


164 
They owe their Authority to the Indulgence 
of the Common Law 170, 175 


Proceſs being in the Ordinaries Names is no 
objection to theſe Laws being the King's 
Tavs. © „„ 10 

Their Origin. 147 to 150 incluſive. 
Weir Antiquity and Purpoſe. 150, 151 

Theſe Laws were in England long before the 

Canon Laws were authorized and pub- 
liſhed. 3 = Ik 

Wherefore theſe Courts called Spiritual. 
I49, 150, 172, 173 
Where this Diſtinction firſt began. 
It firſt began at Rome. 149 
How theſe Laws are expounded. 157, 


159. Vide Temporal Courts. 
How affected by the King's Pardon. 175 


How and by whom theſe Laws may be 
diſpenſed with. Vide the King Su- 
preme, alſo how affected by the 
King's Pardon. 

The 


A Table of the Principal Matters, 

The King may alter, Sc. theſe Laws. pgs 

1355, 278 |} 

Who and bow bound by theſe Laws, 

The Clergy are bound thereby, but not the 

_ Laity. 162, 163, 164, 16; | 
School-Maſters not bound thereby. 162, 

ot 165 

Canons do not bind Heads of Colleges and 

Hoſpitals, Clerks of Impropriations, Do- 

natives, Chapels, &c. 863 


Theſe Laws Subordinate. 
To Common Law. 
To Chancery. 


To Common Law. 
__ General. | 


Theſe Laws may be corrected, enlarged, ex | 
plained, or abrogated by general Conſent |} 


of the Realm. 153 
Jura Eccleſiaftica ſunt Limitata. 169 
Subordinate to Common Law. 228, 229 

To Chancery. 

The Ecclefiaſtical Laws are Subordinate to 
the Chancery. 151, 152 
Chancery hath a concurrent Juriſdiction } 
with the Eccleſiaſtical Courts. 152 
Chancery hath a Power to controul theſe | 
inferior Courts. I52, 341 
Eccleſiaſtical Perſons. 

The Sorts. | | 
Are the King, the Regular, and Secular | 


Clergy.. 34 


General | 
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General to. | i 
The Difference between the Clergy and the 1 
Church itſelf. Page 178 1 | 
They miſlead the Laity 201, 202 F || 
Their Ignorance of Law. ibid. 1 
Their Obſtinacy. ibid. 1 


Their Avarice, Pride, and Ingratitude. 149 
WM Fryers were the firſt Corrupters of Religion. 
5 
Who may enter into Religion. 106, 107 

The Conſequence of Profeſſion. 
He who is profeſſed muſt continue for Life 


unleſs deraigned, G c. 108 
One profeſſed is Dead in Law. ibid. 
Who are, and when one may be ſaid to be 
profeſſed. 141088 107 
Where Profeſſion to be tried. 


The Time when profeſſed to be tried per Pa- 
triam, but Profeſſion by the Ordinary, 
unleſs againſt one Dead, and then it is to 
be tried per Patriam. 109 

Iſſue whether a Prior be perpetual or mo- 
vable at the Will of the Abbot, movable 
or not, to be tried by the Ordinary: But 
Iſſue Prior or not per Pais. 109 


The Heads of theſe Bodies. 


An Abbot hath the Rule of bis Monks and 
dis Houſe. 105 
By Stat. 35 E. 1. c. 2. The Heads of Reli- 
gious Houſes not to have the Goods of 
their Houſes carried to them Abroad. 

Neither to Viſit whilſt Abroad, though 
may at Home. 105 
3 Goods 


A Table of the Principal Mattty,, 
Goods of Religious Houſes are in the Abbot 
and not in the Convent. Page 105, 106 
Heads of theſe Bodies to ſue and be ſued ſays 
the Convent, to do Homage, Fealty, 
Attorn, make Leaſes, and preſent to Ad. 
vovſons only, and in their own Names. 106 


General to the regular Clergy, | 
They are Dead in Law, and live under 
Rule. : ibid, 
hep lead a Monaſtical Life, and vow true 
Obedience, perpetual Chaſtity, and wil. 
ful Poverty. 3. See 105 to 112, 
Abbots, Priors, Monks, &9c. 4 
The Sorts are, Minors, Auguſtines, Preach⸗ 
ers, Carmelites, Sc. Franciſcans, Capu- 
chines, and Obſervants were included un- 
der the Title of Priors, Ec. 107 


Remedies for, and what Acts they may 

As they are Dead in Law, ſo if ſuch an one 
bring an Action, the Tenant or Defen- 
dant may ſhew it, and demand Judgment 
if he ſhall Anſwer. So his next heir ſhall 
immediately inherit. So he may make 
his Will: And his Executors have Actions 
as other Executors: And Adminiſtration 
may be committed of his Goods, as tho' 

_ actually Dead. 109, 110 
But if a Monk be made a Biſhop, a Parſon, 
or a Vicar he may have Actions concerning 
his Biſhoprick, Ec. and ſic de ſimilibus. 110 
Sovereigns of theſe Societies may purchaſe, 
plead, or be impleaded for Matters con- 
cerning their Houſes. 110. Vide 109, 
| | 110, III 
2 Religioui 


lle of the Principal Matters, 


Religious Houſes. 
. Of their Foundation and Diſſolution. 


Foundation. 
They were founded to God's Honour, and 
to the Advancement of Holy Church ; by 
the King and his Progenitors, and the 


Nobility and their Anceſtors, &c. Page 111 


Di ſſolution. 


The Diſſolution of ſuch Houſes by the Pope 


was not good: But how they were diſ- 
ſolved. See the Stat. of Diſſolutions. 111 


With what religious Houſes to be charged. 
If an Abbot buy for the Uſe of his Houſe, 
and die, his Succeſſor ſhall be charged. 106 


Secular Clergy. 
What and the Sorts. 

They are Biſhops, Deans, Archdeacons, 
Prebendaries, Parſons, Vicars, Sc. and 
theſe are not ſaid to be Homes de Reli- 
gion; their Ordinary Converſation being 
in the World, though they undertake 
Cure of Souls, yet they live not under 
any Rules of Religious Order, nor are Vo- 
taries. 4, 116 


oy Their | ſeveral Offices in their Function. 
I78 


Laying violent Hands upon a Clerk. 172 


England, 
An Empire | 86, 96, 91, 92 


Evidence, 
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Evidence. 


The Fecleft 5aftical Courts are to allow ſuch 
Evidence as would be good at Lay. 


Page 171, 454, Oo. 


Rules in theſe Caſes. 4560, 461 
Euxtommuntcation. 
What. e 
Is the final End of Suits in the Court of 
Rome. 230, 178, 179, 186 
How to SINN i ka. 176 
Commutation. 


May not be repeated, and muſt be after 
Sentence: It may be ſued for in Court 
Chriſtian. - 193 

What the Sorts, and the Writs conſe- 
quential. 177, 178, 179, 180 


Its Effet. 11), 118, 19, 191, 189 
The Severity of its Abuſe. 117 


What a proper Object thereof. 111, 178 
hen came in Uſe, and Dow, and where- 
fore. 17h 


When only to be uſed. 


Only in Caſes of the laſt Importance. 15 
17 

By whom to be, and whether good or void. 

179, 180, 181, 182 


Aﬀſpiling. 


The Biſhop is bound to aſſoil or his Tempo- 
 ralties to be ſeiſed, if the Excommunica- 
tion was againſt Law. e 
Where it is againſt Law, or the Command 

of the King's Courts, the Ordinary is 
| 2 bound 
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bound to aſſoil the Excommunicate, or 


his Temporalties ſhall be ſeiſed. Page 185, 
Fo | 186 


Certificates of Excommunicate. 


Good or not. 180, 181, 182, 190, 192 
Who to certify, how and the Effect. 184 


By whom to be ſhewn. | 185 

They muſt be certain. 425 

How one to be charged with Excommu- 
nication. 

When in Cuſtody. 183 


How one taken thereupon. 


Is to be committed to the King's Bench. 
. 184 
Remedies againſt. 185, 186, 187 


How diſcharged. 


Excommunication is not diſcharged by Præ- 
munire. l 

Plaintiff excommunicated prayed a Prohibi- 
tion for not delivering a Copy of the Li- 
bel, which the Court granted, but con- 

ceived on Delivery, the Excommunication 
ſhould ſtand in Force; tamen quere. 463, 464 


What a good Plea of. 190 
Where to be tried. 
By Inqueſt. | 1514. 


The Judgment. 
I that the Defendant ala a Dieu, Oc. Vide 
what and its Effet. 
Who muſt abſolve, and what a good Ab- 
folution. 190, 192. Vide ante A 
ſoiling. 
or. J. P-'p Penance 
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Penance. 


Biſhops may not repeat erung Mulch 
Page 193 

Commutation muſt be after Sentence of Pe- 
nance. ibid. 
If the Party ſentenced will redeem his Pe. 
nance, and agree to Pay to the Party 
damnified a certain Sum, he damnified 
may ſue for it in Court Chriſtian. 7619. 
Si prelatus imponat Pænam Pecuniariam alicui 
pro Poccato, & repetat iam, regia Probibitio 


habet. ibid. 
Extostion. 
IWhat it is, and by whom may be con- 
mitted, and hom to be taken, and the 
 Odiouſneſs of it 2211, Oc. 254 
Where and bow puniſhed. 213, 214 to | 
| 221, 71, 
In Matters of Probates and Adminifira- 
tions. 214, Ce. 
In Ordination. 2 
No Fees to be paid for. 214 
| The Proceedings. 216, 219 | 
| Faculties. Vide Diſpenſations. 
1 
| ITgndudtion. 4 
wares 75. 311 
| Jnititution. 
Makes Plenarty. 274 | 
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ET the Freehold paſſeth not till In- 
duction. Page 274 


He who is inſtituted is ſaid to have accepted 


the Living. : 275 


Interrogatoꝛies, Libels, oz Articles, 


Eccleſiaſtical Fudges bound to deliver 
Copies of. 

General. | 181, 186, 
187, 191, 218, 221, 222, 225, 226, 
228, 362, 259, 461, &c. 

Whether their Proceedings may be ftayed, 


and they puniſhed, and how for . 


thereof. 463, Ec. 
The Libel to be by Advice, and 5 Zued by 
an Advocate. 461, Oc. 


When the Libel to be delivered. 462 
What to be deemed a Delivery. ibid. 


Jurisdiction. 
l hat it is. : 326 
King. 
General. 


HE is a mixt Body. » 4 
He is the Dernier Reſort. 19 55 1 e 


Is Supreme, Vide Church. 


He hath reſerved to himſelf the Power cf 


the Pope. 4, 8 


He | is the Supreme Head of the Church, 


6, hn, 8, 16, 91, 92, 83, 3955 396 


He may, by his Commiſſioners, viſit, re- 


form) ek order, correct and amend, 
all Errors, Hereſies, Schiſms, c. by any 
Spiritual or Eccleſiaſtical Power, Autho- 
P p 2 rity, 
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A Table of the Principal Matters. 
rity, or Juriſdiction ; and the Proceſs be- 
ing in the Ordinary's Name is no Oh. 
jection to the Supremacy being in the 
Crown. Page 8, 9, 10, 18, g1, 93, 
: | : 945 Ge. 

Rules concerning the King's being Eccle- 
ſiaſtic and Supreme. 0, 10 
He may diſpenſe with the Eccleſiaſtical 
Laws. 113 Oc. 26 
He may diſpenſe with the Canons, grant 
Diſpenſations, Sc. 11, 13. Vide FEccle- 
ſiaſtical Laus, the King may diſpenſe with. ' 
He may make Ordinances for the Govern- 
ment of the Clergy, Ec. 12 
He may exempt from Eccleſiaſtical Juriſ- 
diction. 9 125 13 
He may diſpenſe with a Baſtard's being a 
Prieſt, and with a Prieſt's holding two 
Benefices. 13, 61, 6c. 
The King only de Jure could diſpenſe with 
the Eccleſiaſtical Laws, before the Stat. 
of Faculties, and not the Pope. 14, 22 
He may grant Diſpenſations, not only in 
Caſes where the Archbiſhop cannot, but 
alſo where he may. 14, 15 
He might make Biſhops ſans Election, and 
he might grant Spiritual Juriſdiction to a 
Dean, Oc. or indeed to whom elſe he . 
ibid. 
He may found Spiritual Corporations. 16, 17 
Suits in the Eccleſiaſtical Courts are for him. 
| 17 
He may Pardon Offences againſt the Eccle- 
ſiaſtical Laws. 18 
He is capable of Proxies, Tithes, Mortua- 
ries, c. 18, 19, 20 


He 


8 


C; 
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He is Viſitor of all his own Foundations, 
and they are exempt from all Ordinary 


* Juriſdiction.” Page 29 
He may exempt from Ordinary Viſitation, 
or transfer the ſame. | 20, 21 
The King ſole without the Pope, might ap- 
propriate. . 22, 23 
He' s the Dernier Reſort, from whence is no 
Appeal, and he may grant Commiſſions 


of Review, Oc. 26, Oc. 195 
He's not bound by Decrees of Councils, Ec. 
305 60, Oc. 


The Stat. 1 Elig. reſtored no Juriſdiction to 
the Crown, but confirmed what it had 


A 96 
Acts of Parliament concerning the 7X 
macy. 6, 7, 


Kings hold not at the Will of the Pope. i £ 


The King may puniſh Eccleſiaſtical Offences 


without Diſtinction. 148 
He has no Superior. | 155 
His Grants. 
How to be conflrued. 263 
L. 
Laws. 
General, 


HINGS which come in Abridgment of 
the Common Law, not to be favoured 
in Conſtruction, but to be taken ſtrictly. 
454 

Whether may be altered. 


Cannot be altered without Parliament. 30 
Lalor's Caſe. 414 


Pp3 Legates. 
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Legates. 
When they firſt came here. Page 41 
None to be ſent hither. 45 
M | 
Mandamus. 
E NE RAL to. 429 
[ Wherelieth. 203, 389, 464, 498 
Whether to go. 186 
Wherefore granted. 362, 430, 431 
To whom to be directed. - 4082 
The return. '., 
Writs of Error on. 431, 432 
Marriage, Baſtardy, Oc. 
Where to be tried. 


The Eccleſiaſtical Courts, not to try Ba- 
ſtardy till firſt moved in the Temporal 
Courts, Ge. ea, 83, 353 

Baſtardy in a Stranger to the Action, or of 
one Dead, is to be tried per Patriam. 109 


Licences. | 223 
N 
NZ exeat Regnum. | 351 
O 
Dwinary. 
WVC is. | 198, 199 
Ordination. 
bat. 


Chas 


8 


Parſon and Parlouage. 


Parſonage. | 
IWhat it is and how it differeth from a 
Vicarage. 140 
How conferred. 141 
Parſon. 
Who is. 
Is he who is in of a Church, whether Pre- 
ſentative or impropriate. 142 
The Conſequence of being a Parſon of 
either Sort. ibid. 
The Office of Parſons Spiritual. 142, 143 
How compleated. 120 
Pelagius the Monk of Bangor. 61 
Peter's Pence, 
General to. 39, 56 


When taken from the Pope. 


By H. 2. c. 1. | 70 


To be paid no more to the Pope. 48, 70 


The Pope. 


General to bim. 


He is not comprehended in the Canon of the 


Council of Lions. 273 


P p 4 How 


A Table of the Principal Matters. 


Character eſt indelibilis, and ſuffices for ever. 


IE Page 119 
pP | | 
Patiſh Clerks, 
B*** to be elefted, 438 
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, How made. 
"Till H. 5. Time he was elected by the Em- 
peror. Page 15 


What he is. Vide the King. 


The Pope an Uſurper. 1, 3, 4, 6, ), by 21, Oc. 


34> 353 40, 62, 8), 93 
De una Pre ſumptione ad aliam tranſivit Roma- 


uus Pontifex. 62 
What called. „„ 
Demon Meridianus. 28 
His Laus. 5 : 
Neque ſunt Humane, neque Diving. 1 
His Authority was always oppoſed by our 
Kings. 32, $1, 60. 
What Afts he may not do. 
General. 
Particular. 
Gencral. 


He was reſtrained by the Stat. 21 H.8. and 


his Power totally taken away by Stat. 25 
H. 8. fo. 11. 


Particular. 


He cannot revoke received Canons. 14 
He cannot alter the Laws of England. 27 
All he did here, was coram non Fudice. 28 
He could not make Ordinances againſt any 

Stat. Law: He had no Right to meddle 


with any Advowſons, Benefices, Ec. ibid. 


He cannot diſoenſe with Temporal Laws, 
though in ordine ad Spiritualia. ibid. 


All 


ere 


A Table of the Principal Matters. 
All his Diſpenſations againſt the Laws of the 

Land are void. Page 28 
His Collector had no Juriſdiction here. hid. 
His Excommunications, Ge. of no Avail 


here. 36, 37 
His Judgments not binding here. 37 
His Authority of no Eſteem here. 65 

Poſtulation. 
What. | 120 
 Preebendary and Pꝛebend. 
Prebend. ä 
What. 134 
Prebendary. 
What and wherefore ſo called. 135 
The Sorts. 
The Golden Prebendary of enten 135, 
85 136 
Their Office. | 136, 137, 138 
Contiuuauco. 136, 137 
_ General. 


If the Laws of Præmunire had not been 
. made, theſe Kindoms had been tributory 
to Rome, &c. under Colour of Religion and 


Devotion, Oc. 66, 67, 392 
How Proviſions began. 

General. | 68 

The Sorts. 392, 393, c. 


# hom may and bow incur it. 393, &c 
187, Sc. 200, 226, 394, 476, Ge 
81, 400, 4ol, Cc. 409, 410 
| Where- 


— —ũ—4—4 —u—— 


Rr & A * 1 
es 


A Table of the Principal Matters, 


Whereto it extendeth. | | Page 395 


Againſt whom. 

Both Judge and Party. 18), 188, 189, 226 
Where Principal and Acceſſory. 403, Ge. 
What forfeited thereby. 414, 400, 403, 


476, Sc. Vide the Judgment, 


SUS. KP 
Who may ſue this Writ. 405, 406 
How theſe Suits to be commenced. 406 
The Appearance. 406, Ge. 


The Proceedings. 
General. 408, 409 
How Damages tobe aſſeſſed. 4.04, Ec. 411 


The Pleadings. 


General. 409 
The Trial. 
By whom. 409, Os. 


The Judgement. Vide. 
What forfeited thereby. Vide 410, 411, 
4125 413 
Its Effet. {4 188 
The Heinouſneſs of the Offence, and the 
Puniſhment annexed thereunto. 413, 6c. 
69, 393, 476, Ge. 


Statutes concerning and how conſtrued, 


Sc. | 
Statute 16 R. 2 was made at the Prayer of 
the Commons. 6 


Statute 25 E. 3. 22. was made againſt Pro- 
viſions, the King and Nation not being 
able to bear the Pope's intollerable En- 


eroachments. 68, 74, 75, 16 
Stat. 


ATable of the Principal Matters. 
Stat. 6. ſame Reign. c. 1. Page 68 
Stat. 27. ſame Reign is, that the Offenders 
ſhall forfeit their Lands, Goods, and 
Chattels, and their Bodies be impriſoned 
and ranſomed at the King's Will, Sc. 17 
Stat. 31 E. 3. of Proviſors  »n, Oe. 
Stat. 13 Eliz. makes ſome of the Offences 
againſt the Statutes of Proviſors High 
Treaſon. | | 79 
By Stat. 28 E. 3. The Defendant is to ap- 


pear in Perſon, c. and this Act binds all 


Peers as well as other Perſons. ibid. 


During the Non-age of R. 2. the Pope be- 


gan his Encroachments again, at which 


the Nation was ſo impatient, as at their 


Special Prayer the Stat. 16 R. 2. was made 
mg. For the Subſtance of which Statute. 
See 79, 80, 8r 
The Words Vel Alibi comprehend the Ec- 
cleſiaſtical Courts within theſe Realms, as 
well as thoſe beyond Sea. 5 
The Stat. of Proviſors were made when the 
Kings and People were Papiſts, and ac- 
knowledged the Pope the 13th Apoſtle, Ec. 
The Subſtance of the Stat. 24 H. 8. c. 12. 
Vide 83, 84, 85, 86, 87 
Againſt ſuch who drew the King's Subjects 
out of the Realm to anſwer Matters be- 
longing to the King's Courts. 68 
Stat. Anno 28 E. 3. Stat. 1. c. 1, 2, 3 and 4, 
reſtraining the Liberty of the Pope. 68 
Stat. 16 R. 2. which puts thoſe offending 
againſt the ſame, out of the King's Pro- 
tection, and to be attached by their Bo- 
dies, and loſe their Lands, Tenements, 
Goods and Chattels. | 68, 69 
Stat, 


1 3 FE $5 41 
A Table of the Principal Matters. 

Stat. of H. 4. and H. 5. Page 69 
Stat. 1 Ebs. and 13. for denying the King's 
Supremacy or Seditious talking of the In- 
heritance of the Crown, or affirming the 
Queen to be an Heretick. ibid. 
Stat. 13 Car. 2. againſt thoſe who affirmed 
the Parliament Anno 1640 was not dif. 

| ſolved, Oc. | zbid. 
Stat. 25 E. 1. was the firſt Statute againſt 
Proviſors. > 12, 73 
How far the Stat. of Premunire were repealed 
by Queen Mary. 92, 93 
The Subſtance of the Stat. 1 Eliz. 93, GC. 
The Subſtance of the Stat. 25 E. 1. 6, ) 
The Stat. 25 E. 1. is the firſt againſt Pro- 
viſors: And of the Excellency of this 
Statute. See fol. "2 
Stat. Premunire not repealed all Queen Ma- 
ry Time. 92, 93 96 
Theſe Stat. extend to the Eccleſiaſtical 
Courts, by the Words Ve} Alibi. 181, 226 
How the Stat. Præmunire are to be conſtrued, 


399, Ge. 
To the particular Offences againſt 
theſe Statutes. 
Suing to Rome. 
Statutes concerning. 
General 473, Oc. See the ſeveral Stat. above. 


Particular to the Word Alibi, 482, &c. 


| 48% Ec. 495, Ge. 
Eccleſiaſtical Courts within the Realm with- 


in this Word. 487%, Cc. 498, G. 
Inftances or particular Caſes of Sutts to 
Rome. 491, Ge. 


How 


A Table of the Principal Matters. 
How theſe Suits proſecuted, Page 494, Oc. 
The Offence and Puniſhment. 495, 496, 

4597, 498 

| The Defendant to be reſtrained by Writs 

Mandatory from defending there. 498, 
c. 

Derogating from the Sovereignty, Autho- 
rity, and Furiſdiction of the Snperior 
Temporal Laws and Courts. 499, 

509, Sc. 

Maintaining the Pope's Power, 500, Ec. 

Maintaining or contributing to the Main- 
tenance of Popiſh Seminaries. ibid. 

Receiving Books againſt the Religion of 
the Church eſtabliſhed. 501 

Refuſing to Elect or Conſecrate Biſhops, &c. 

| 5 502, 503 

Exerciſing the Furiſdiction of a Suffragan 
without Authority. GR 503 

Intermeddliug with Matters relating to 

Religious Houſes. 3 
Alaintaining the Sham Right of the pre- 
| tended Prince of Wales. 504. 


Refuſing the Oaths, Ec. | 
General to them. 504 to 508 incl. 
Conſtructions on the ſeveral Statutes and 

Certificates. 10 : 
Holding Plea of Matters Cognizable at 

Law. 1 Fog to 512 incl. 


Preſentation, 


General. 


The Time to be reckoned according to the 
Common Law and not after the Canon 
Law. $9, 13 


How 


A Table of the Principal Matters. 


How recovered. Vide N how 


recovered. 
Revocation. - bas 122 
The Patton may revoke and preſent again, 
, 1225 123 
Lapſe. 


What Notice neceſſary to the Patron, to 
make a Lapſe incur upon him, 275, 290 


The King's Preſentation. 


By Lapſe. 
The King hath his Preſentment by Lapſe by 
the Common Law, 24 
Nullum Tempus Occurrit Regi, in Point of 
Preſentation. | ibid. 
The King's Preſentation by Lapſe is is in the 
Patron's Right. 25 


On bis promoting the Incumbent. - 


Where the Crown promotes the 1 
they have a Right to the next Avoidance, 
and are not reſtrained to within the Life 
of the Preſentee. 25 
If an Incumbent in England be made a Bi- 
ſhop in Ireland, the King ſhall fill the Va- 


cancy. 2 ibid. 
Ae Patrov's Right. 
Hod eſtabliſhed. 
The King s Preſentation by Lapſe is in the 
Patron's Right. — 
Plenarty. 


Good or not and againſt whom. 


There's no Plenarty 1 8 the King till In- 
duction. 311 


4 Pꝛo⸗ 


A Table of the Principal Matters. 


P2ohibition, 
General. Page 360, Ec. 


None to be puniſhed for ſuing it. 227 


What it is. 3859, Sc. 362 


At whoſe Inſtance awarded. 370, 371 
Who may join therein. 371 372 
From whence it iſſuet h. 372, 373 
Where it lieth, and to whom. 186, 203, 

:... 207, 221, 227, 228, 229, 230, $03, 
363, 369, 370, 374, 375, 387, 470» 


41. 
Whether of Right due. 325, 373, c. 


It's Operation. 359, 360, 362 
How favoured. -; 3% 276 
Whether may abate. 389 
Wherefore and bow diſcharged. ibid. 


M bat is a Diſcontinuance of it. ibid. 
Of the Suggeſtion. 


General. 372, 376, 377, 378 
The Stile. 378 


Rules in and of the Conſultation. ibid. 


Whether the Sug geſtion be good or not. 
General. f 379, 380 
l hether may be amended. 3 80, 381, 382 
Whether to be firſt pleaded before. 382 
Whether to be firſt entered on a Roll. 383 

The Declaration. 
To agree with the Suggeſtion. 383, 384 

The Libel. : 

Under whoſe Hand to be Signed. 388 


The 


A Table of the Principal Matters, © 


The Conſultation, 
General. Page 372 
What and wherefore granted. 390, 391 
Whether Prohibition grautable after Con- 


ſultation. 384 
Whether after Sentence. 3579 
Whether after Sentence, Fudgment, or 

Execution. 385, Oc. 460 

Coſts. Vide Cofts. 

From what Time to be paid. 388 
3 
Duare impedit. 
THERE it lieth. 256 
Againſt whom. 122, 123 
R ; 
Ret02 and Refoy, 

Rectory. 

WII 2 | 139 

Rector. 5 
When came in Lſe. ibid. 
Who is and what he bath in bis Rectory. 

: 140 
 Reſidentiaries. | 
Their Office. 133, 134 
Reſignation, 


To whom to be. 


To the King as Supreme Ordinary is good 23 
4 The 


A uble of the Principal Matters. 


| The Words proper to. 


Are Renunciare, Cedere vel demittere. Page 24 


| Rules. 


Cat ſa Spiritualis committi poteſt Principi Laico. 
9 | | be” 
De una Pre ſumptious ad aliam tranfivit Ro- 


manus Pontifex. 62 
Decreta conciliorum nom ligabant Reges noſtros. 
10 


Electus non poteſt elegi 120 
Eccleſia oft infra ætatem & in Cuſtodia Domini 
Regis, qui tenctur Fura & Hereditates cjus- 


dem manutenere & defendere. 5 
Favendum eft Eccleſiæ quam Parſons. 327 
Jura Hoecleſiaſtica ſunt Limitgta. 169 
In &quali Fure melior eſt conditio Paſſidentis. 

291. 
Intereſt Republice ne maleficia remanean im- 

punita. 328 
Jura Eccleſiaſtica ſunt Iimitata. 464 
The King is Supreme Head of the Church. 

| 55 &c. 


The King is the Fountain of all Juſtice and 
Turiſdiftion. 5 
Magis movent Exempla quam Verba. 178 


Natura appetit perfectum eſſæ bonum, Nece ſſi- 


ſarium extra Terminos Neceſſitatis non eſt 


bonum. FER Og 265 
Nullum Tempus occurit Regi. 24 
Omnnes Reges dicuntur Clerici. 10 
Omnium Rerum quarum eſt Uſus, poteſt eſſe 

abuſus; virtute ſolum ecepta. 301 
Præſumitur Rex habere omnia Fura in Scrinio 

Pectoris ſui. | 10 
Ni prior eſt Tempore potior eſt Jure. 288 

Vol. I. 29 Quod 
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con valeſcet. 2 Page 291 
Rex eft mixta Perſona cum ſacevdote. 4, 9 


Rex eft mixta Perſona & capax Miritualis 
Juri ſdictionis. 


Rex eſt Perſona mixta, Medicus Regni; pus 
Patriæ, 2 ſponſus Regni. r 


Reges ſacro oleo uncti Spiritual Furiſdifioni _ 


unt capaces. | 4s. 9, 10 
Summa eft Ratio que pro Religione facit. 32 
Summa Charitas eft facere Fuſtitiam ſingulis 


omni tempore quando neceſſe fuerit. 328 
Voluntate & Poteſtate repugnantibus all is void. 
, 
Sanfuary. 185 4 
be Sorte Pye 
THEY are of two Sorts, private and ye- 
neral. Tn 
Mo to grant. s 


The Pope without the King could not grant 
Sanctuaries. 


33 
Who to have Privilege of, ge. ibid 


Slatider, 
Incertainty therein. oO ual 
Spoliation, 
Where it lieth. 281 
„eee Pꝛieſts. 
. bat. 144 
His Office. ibid. 
af Hat neceſſary to bis Appointment. 144, 
145 
Synads. 
Who preſent at. 1 
f n 
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ST the eee Church the Laity ere pre- 
ſent at all Synods. * e x03 
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4  Tempozal Judges and Courts. 
HAT, 


Conſilij Regis. | . 
Their Office. 3827 


How the Temporal Courts controul the Ho- 
.. Cleſiaſtical. See the Subordination of 


_ theſe Courts to the Temporal, Vide 


etiam. 327, 429 
Theſe Judges not Found by the Rules oF 

the Civil Law. 465 

The Office of the Temporal Judges. 350 
Things that go in Abridgment of the Com- 
mon Law, not to be favoured. 524 


They are to keep all other Courts within 


their proper Juriſdictions. i bid. 
Caſes where the Temporal Courts will allow 
the Fcclefiaftical Courts to bold Furiſdiction 
of Matters whereof they have not, ſtricto 
Jure, Cognizance, on account of the Apt- 
neſs of the Remedy in the Eccleſiaſtical 
Courts in thoſe Caſes. 52 55 526 


a - 
Who to have. „ X 
What Things exempted from. 174 
Modus, Vide Cuſtom, whether de- 


ſtroyed. 
Compoſition doth not always deſtroy a Mo- 
A 
Clifton and Orchard's Caſe throughout. 


A * does not always deſtroy a Mo- 
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Uicar and \Qlicarage, 


41 | Flaws | 
HE Sorts. | 143 
. Incompatible with other Proferment. 143 
' Quare impedit lieth of it. © 7 5d 
| How di ſſol ved. 11 
| Vicar. 1 
bat. 
5 he who hath not Prædial Tithes, but the 
ſame are impropriate. 144 
When come in Uſe. 139 
Viſitation. | 
General. gt 4 
Before the Stat. de Aſport. Relig. Viſitors of : f 
Abbeys might Viſit out of the Kingdom, | 
he is now reſtrained by that Stat. to 
within the Realm. 105 WM 
' Biſhops or Ordinaries. | 
Their Viſitations. 171, 172 
' Exemptions from Ordinary Vi f tation 3 
and Furiſdiction. f 
Deans, Ec. 255, Cc. to WA ind. 
The Ordinary has nothing to do with E- 
emptions. 2838, 259 
Preſumptions in Favour of Exemptions. 260 
W 
Wills, 
General, 
Riginally were Temporal. $23 
Revocation thereof remains at Law. 524 
Where to be proved. 
By Cuſtom before the Lord of the Manor. 365 
Woolſey's Examination, Ec. 210 
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